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TOM TAT

Hién nay, gidi quyét viéc 1am va ngn that nghiép 1a mét trong nhitng véin dé an sinh xa hgi
quan trong ¢ Viét Nam. Trong dé, bao hiém that nghiép véi muc dich la bii dap hogc thay
thé mét phan thu nhdp ciia nguoi lao déng khi ho bi mat viéc 1am, hé tro nguoi lao dong hoc
nghé, duy tri viéc l1am, tim viéc lam trén co sé déng vao Quy bao hiém that nghiép. Day duoc
coi la gidi phap thiét thuc gitip nguwoi lao déng sém tim duoc viec lam, on dinh cugc song,
giam ganh ndng cho ngdn sach nha mwéc, gop phan on dinh vé an sinh xa hgi. Tuy nhién,
hién nay phap ludt vé bao hiém thdt nghiép, ddac biét 1a vé tror cap that nghiép van con nhiéu
han ché, tac déng bat loi trong viéc bao vé loi ich chinh ding cho nguwoi lao dong. Dya trén
co sé phan tich, tong hop, danh gid cdc quy dinh cua Lugt Viéc lam 2013 va cdc van ban
phap ludt khac co lién quan, tir dé tdc gia danh gid nhitng han ché cia phéap ludt vé tror cap
thdt nghiép va dé xuat mét so bién phap khdac phuc nhizng han ché nay.

Tir khoa: Bdo hiém that nghiép, han ché cia phép lugt, tro cap that nghiép, viéc 1am

Trich dan: Nguyén Minh Nhat, 2025. Nhitng han ché ctia phéap luét vé trg cap that nghigp va
mot s6 dé xuat cai thién. Tap chi Nghién ciu khoa hoc va Phat trién kinh te
Truong Pai hoc Tay D6. 22: 26-35.

"ThS. Nguyén Minh Nhgt — Gidng vién Khoa Lugt, Truong Pai hoc Tay D6

26



Tap chi Nghién ctru khoa hoc va Phat trién kinh té Truong Pai hoc Tay Do

S6 22 - 2025

1. PAT VAN BPE

Khi nguoi lao dong bi that nghiép thi
mot van dé dugce dit ra 1a 1am thé nao dé
giam thiéu nhitng tac dong tiéu cuc dén
ban than, gia dinh ctia ngudi lao dong noi
riéng va xa hoi noi chung. Mot trong cac
giai phap duoc dua ra d6 la thyc hién
chinh sach vé bao hiém that nghiép. Dé
c6 thé nhan tro cap that nghiép nguoi lao
dong phai dap ung cac diéu kién theo luat
dinh (Piéu 49 Luat Viéc 1am 2013, Diéu
16, 17 Nghi dinh 28/2015/ND-CP dugc
stra d6i, b sung bai Nghi dinh Nghi dinh
61/2020/ND-CP.). Chi khi dap tng céac
diéu kién nay ngudi lao dong mai co thé
nhan duoc trg cap thap nghiép dam bao
duoc quyén lgi cua minh khi bi that
nghiép. Tuy nhién, nhitng diéu kién nay
dé co thé thuc hién duogc lai khdong hoan
toan phu thuc vao nguoi lao dong ma
con phu thudc vao nhitng chu thé khac co
lién quan, van d¢é s& phat sinh néu cac bén
cé lién quan nay khdng thuc hién dtng
nghia vu Cua minh dé thuc hién tro cap
that nghiép cho ngudi lao dong, lam thiét
hai dén quyén loi cua nguoi lao dong. Vé
van dé nay da c6 mot s6 cong trinh nghién
ctru cung loai ¢4 lién quan cu thé nhu sau:
Céc nghién ciru trude day vé thuc trang,
nhitng han ché con ton tai trong phap luat
vé bao hiém that nghiép néi chung nhu vé
dbi twong tham gia bao hiém that nghiép,
vé ché do hoc nghé ciing nhur 13 xu Iy Vi
pham phép luat vé bao hiém that nghiép.
Tuy nhién céc van dé c6 lién quan dén tro
cap that nghiép thi cac cong trinh nghién
ctru chua dé cap dén (Truong Thi Thu
Hién, 2017; Trinh Diép Ly, 2023; Phung
Thi Cam Chau, 2024).
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Nhu vay, phép luat vé bao hiém that
nghiép la mot ndi dung thu hut dugc su
quan tdm cua cac hoc gia nghién ciu vé
khoa hoc phap Iy. Tuy nhién, xuat phét tir
cach tiép can va quan diém khoa hoc phap
ly 12 khac nhau nén viéc xac dinh cac van
dé con ton tai va dua ra nhing giai phap
khic phuc nhitng van dé d6 1a khac nhau.
Do vay, viéc nghién ciu vé phép luat cé
lién quan dén bao hiém that nghiép noi
chung, dac biét 12 van dé vé tro cap that
nghi€p noi riéng hién nay la diéu vo cung
can thiét. Do d6. nghién ctu nay dugc
thuc hién nham hudéng dén muc tiéu la
phan tich vé cac van dé ly luan, cac quy
dinh cta phap luat vé tro cap that nghiép
danh cho nguoi lao dong theo quy dinh
cua Luat Viéc lam 2013 va cac van ban
huéng dan thi hanh khac co lién quan.
Tim ra nhitng han ché, bat cap con ton tai
trong cac quy dinh cua phép luat vé tro
cap that nghiép, dong thoi dua ra nhitng
dé xuat nham cai thién nhitng han ché, bat
cap ton tai. Qua d6 gdp phan hoan thién
cac quy dinh phép luat vé tro cap that
nghiép nai riéng va bao hiém that nghiép
noi chung, tir d6 nang cao tinh hiéu qua
4p dung phép luat vé bao hiém that
nghiép trén thyc té, bao vé quyén va loi
ich chinh dang cua ngudi lao dong.

2. QUY DPINH CUA PHAP LUAT
VE TRQ CAP THAT NGHIEP

2.1. Tro cap that nghiép

Hién nay, theo quy dinh cua Luat Viéc
lam 2013 thi trg cap that nghiép 1a mot
trong bon ché do cua bao hiém that
nghiép dé hd trg cho ngudi lao dong bao
gom: Tro cap that nghiép; Hb tro tu van,
gidi thiéu viéc 1am; HS trg hoc nghé; H
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trg ddo tao, bdi dudng, ning cao trinh do
ki ning nghé dé duy tri viéc lam cho
nguoi lao dong (Diéu 42 Luat Viéc lam
2013). Theo do, trg cap that nghiép duoc
hiéu 1a mot khoan trg cap bu dip mot
phan tién luong, tién cong cua ngudi lao
dong khi ho bi mat viéc lam, qua d6 giup
ho ¢6 thé 6n dinh cudc sdng va co diéu
kién dé co thé tham gia vao thi truong lao
dong sau do.

Mtc hudng tro cap that nghiép va thoi
gian huong tro cap that nghiép duogc hinh
thanh dya trén co s6 muc dong va thoi
gian dong bao hiém that nghiép ctua nguoi
lao dong. Theo Picu 67 Cong udc 102
(Cong udc vé quy pham téi thiéu vé an
toan xa hoi, 1952) cua T chirc lao dong
quéc té thi “mwc trg cap cho dbi tugng
thu hudng du tiéu chuan (ngudi ¢6 vo va
hai con) phai dat it nhat 45% mirc luong
tham chiéu”. Thém vao d6 tai Diéu 15.1
Cong w6 s6 168 (Cong wdc ve XUc tién
viéc 1am va bao vé chéng that nghlep,
1988) caa T6 chic lao dong qudc té con
quy dinh “muc tro cap that nghiép phai
dat khong dudi 50% muc thu nhap trudce
d6, hodc dugc an dinh & mac 50% luong
t6i thiéu hay lwong trung binh, hoic theo
muc bao dam mirc séng toi thiéu”.

Theo phép luat Viét Nam, muac huong
trg cAp that nghiép hang thang bang 60%
muc binh quan tién lwong thang dong bao
hiém that nghigp cua 06 thang lién ke
trudc khi that nghiép nhung téi da khong
qua 05 lan mtc luong co s& dbi voéi nguoi
lao dong thudc dbi twong thuc hién ché
do tién lwvong do Nha nuée quy dinh hozc
khéng qua 05 lan mac luong tdi thiéu
vung theo quy dinh cua Bo luat lao dong
d6i voi nguoi lao dong dong bao hiém
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that nghiép theo ché do tién lwong do
ngudi sir dung lao dong quyét dinh tai
thoi diém cham duat hop dong lao dong
hodc hop ddng lam viéc (Khoan 1 Diéu
50 Luat Viéc lam 2013).

V& thoi gian hudng trg cap that nghiép
dai hay ngan phu thuoc vao thoi gian
dong bao hiém that nghiép, phu thuoc vao
kha ning thanh toan cua quy, cac diéu
kién kinh té - x& hoi va su phat trién cua
thi truong lao dong. Theo Piéu 24 Cong
wdc 102 cua T6 chire lao dong qubc té thi
thoi gian huong tro cap that nghiép duoc
“gigi han trong 13 tuan trong vong 12
thang, hoic 26 tuan trong vong 12 thang
& nhimng noi tro cap bao hiém danh cho
ngudi ¢4 thu nhap trong thoi gian that
nghiép thap hon muc téi thiéu theo quy
dinh”. Theo Piéu 19 Coéng udc 168 cua
T6 chie lao dong quoc té thi thoi gian
huong tro cp that nghiép c6 thé “giGi han
tGi 26 tuan cho mdi ky that nghiép, hoac
t5i 39 tuan trong mdi giai doan 24
thang”’.

Theo phép luat Viét Nam thi thoi gian
huong tro cap that nghiép duoc tinh theo
s6 thang dong bao hiém that nghiép, cu
dong du 12 thang dén du 36 thang thi
duoc huong 03 thang tro cap that nghiép,
sau do, cur dong du thém 12 thang thi
duoc huong thém 01 thang tro cdp that
nghiép nhung t6i da khong qua 12 thang
(Khoan 2 Piéu 50 Luat Viéc lam 2013.
Thoi diém huong tro cap that nghiép
duoc tinh tir ngay thtr 16, ké tir ngay nop
du hd so huong tro cap that nghiép theo
quy dinh.

Nhu vay, nguoi lao dong tham gia bao
hiém that nghiép khi bi mat viéc lam s¢&
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duoc nhan tro cap that nghiép. Tuy nhién,
dé c6 thé nhan tro cip that nghiép tir bao
hiém that nghiép thi nguoi lao dong phai
dap ung diéu kién truéc khi that nghiép,
nhitng diéu kién lién quan dén that nghiép
va nhimg diéu kién can phai dap ung
trong qué trinh hudng tro cap that nghiép.

2.2. Piéu kién hwéng tro cip that
nghiép

Piéu kién dé nguoi lao dong dugc
huong tro cap that nghiép 1a tong hop
nhitng diéu kién ma nguoi lao dong phai
dap tng thi mai ¢6 thé huang tro cap that
nghiép, nhitng diéu kién d6 bao géom:

Thet nhdt, nguoi lao dong tham gia va
dong phi bao hiém that nghiép. Theo do,
nguoi lao dong di dong bao hiém that
nghiép tir du 12 thang tro 1€n trong thoi
gian 24 thang trugc khi cham duat hop
dong lao dong hoic hop dong lam viéc
dbi véi truong hop ngudi lao dong Ky két
hop dong lao dong hoic hop dong lam
viéc khong xac dinh thoi han; hoac hop
ddng lao dong, hop déng lam viéc xéac
dinh thoi han. Truong hop nguoi lao
dong ky két hop dong lao dong theo mua
vu hoic theo mét cdng viéc nhét dinh cé
thoi han tir da 03 thang dén duéi 12 thang
thi thoi gian dong bao hiém that nghiép tur
du 12 thang tro 1én trong thoi gian 36
thang trugc khi chim dat hop dong lao
dong. Trong truong hop nguoi lao dong
giao két va dang thuc hién nhiéu hop
dong lao dong thi nguoi lao dong va
ngudi sir dung lao dong cua hop dong lao
dong giao két dau tién co trach nhiém
tham gia bao hiém that nghiép (Khoan 1
Diéu 43 Luat Viéc 1am 2013).
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Thet hai, nguoi lao dong da cham dut
hop ddng lao dong hoic hop dong lam
Vviéc trir cac truong hop: nguoi lao dong
don phuong cham dut hop dong lao dong,
hop dong lam viéc trai phap luat Biéu 35
Bo luat lao dong 2019, hoac dang huong
lwong huu, trg cap mat strc lao dong hang
thang.

Thet ba, trong thoi han 03 thang ké tir
ngay cham dut hop ddng lao dong hoic
hop dong 1am viéc, ngudi lao dong chua
c6 viéc lam va c6 nhu cau huong tro cap
that nghiép phai truc tlep nop 01 bo hé so
dé nghi huoéng trg Cap that nghiép theo
dung quy dinh (Piéu 16 caa Nghi dinh
28/2015/ND-CP) cho trung tam dich vu
viéc lam tai dia phuong noi nguoi lao
dong mudn nhan trg cap that nghiép. Tuy
nhién, nguoi lao dong co thé uy quyen
cho nguoi khac nop ho so hoac gui ho so
theo duong buu dién r_leu thuoc mat trong
céc truong hop sau: Om dau, thai san c6
X&c nhan cia co so y té co tham quyen;
Bi tai nan c6 xac nhan cua canh sat giao
thong hoic co so'y té c6 tham quyén; Hoa
hoan, 1 lut, dong dat, song than, dich
hoa, dich bénh c6 xac nhan caa Chu tich
Uy ban nhan dan xi, phuong, thi tran
(Khoan 2 Piéu 17 Nghi  dinh
28/2015/Nb-CP). Ngay nop hd so dé
nghi huong tro cap that nghiép trong cac
trrong hop néu trén 1a ngay nguoi duoc
iy quyén truc tiép nop ho so hoic ngay
ghi trén dau buu dién dbi véi truong hop
gui theo duong buu dién.

Vé hd so dé nghi nhan tro cip that
nghiép thuc hién theo quy dinh tai Diéu
16 Nghi dinh 28/2015/ND-CP (sira doi,
b6 sung boéi Nghi dinh s6 61/2020/ND-
CP). Theo quy dinh nay, mét trong sé cac
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loai gidy t& ma nguoi lao dong can phai
c6 d6 1a s6 bao hiém x4 hoi. Trong do, to
chirc bao hiém xa hoi thuc hién xac nhan
vé viéc dong bao hiém that nghiép va tra
s6 bao hiém x& hoi cho nguoi lao dong
trong thoi han 05 ngay lam viéc ké tur
ngdy nhian duoc dé nghi cua nguoi su
dung lao dong. Pdi véi ngudi st dung lao
dong 1a cac co quan, don vi, doanh nghiép
thuoc Bé6 Quéc phong, Bo Cong an thi
trong thoi han 30 ngay, Bao hiém x4 hoi
Bo Québc phong, Bao hiém x& hoi Cong
an nhan dan thuc hién xac nhan vé viéc
dong bao hiém that nghiép va tra s6 bao
hiém x& hoi cho nguoi lao dong ké tir
ngay nhan duoc dé nghi cua nguoi su
dung lao dong.

Thut tur, nguoi lao dong chua tim duogc
viéc 1am sau 15 ngay, ké tir ngay nop hod
so huong bao hiém that nghiép, trir cac
trrong hop sau day: Thuc hién nghia vu
quéan su, nghia vu cong an; di hoc tap co
thoi han tir da 12 thang tro 1én; chap hanh
quyét dinh 4p dung bién phap dua vao
truong gido dudng, co sé gido duc bat
budc, co s cai nghién bat budc; bi tam
giam; chap hanh hinh phat ti; ra nugc
ngoai dinh cu; di lao dong & nudc ngoai
theo hop dong; ngudi lao dong chét.

Nhu vay, nguoi lao ddong phai dap tmg
céc diéu kién theo lut dinh thi méi ¢ thé
huong duoc trg cdp that nghiép. Nhin
chung, cic diéu kién ndy nhim dam bao
viéc chi tra trg cap bao hiém that nghiép
1a cong bang va dang dbi trong (Pai hoc
Luat Ha No6i (2018). Gido trinh Ludt An
sinh xa h¢i, NXB CAND, Ha NOoi.
tr231.). Tuy nhién, nhitng quy dinh nay
con nhiéu han ché chua that su tao diéu
kién cho ngudi lao dong co thé tiép can
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dugce dé dang chinh sach vé trg cap that
nghiép.

3. NHUNG HAN CHE CUA PHAP
LUAT VE TRQ CAP THAT NGHIEP
VA DE XUAT CAI THIEN

3.1. Nhirng han ché ciia phap luat vé
trg’ cap that nghiép

Thir nhdt, mot trong nhimg diéu kién
dé nguoi lao dong bi that nghiép dugc
huong trg cip that nghiép d6 1a ngudi lao
dong dang dong bao hiém that nghiép
(Diéu 49 Luat Viéc 1am 2013) bi mat viéc
lam hodc cham dit hop dong lao dong
hodc cham dut hop dong 1am viéc theo
quy dinh ctia phap luat. Nhu vay, diéu
kién trudc tién ma nguoi lao dong can
phéai dép trng d6 1a phai dang dong bao
hiém that nghiép. Theo Khoan 2 Diéu 12
Nghi dinh 28/2015/ND — CP (duogc stra
ddi, bo sung boi Khoan 4 Diéu 1 Nghi
dinh 61/2020/ND-CP) thi nguoi lao dong
dang dong bao hiém that nghiép dugc
hiéu 1a ngudi di déng bao hiém that
nghi¢p cua thang cham dut hop dong lao
dong hodc hgp dong 1am viée va duoc co
quan bao hiém xi hoi xac nhan trén s6
bao hiém x4 hoi; hodc di dong bao hiém
that nghiép cta thang lién ké trudc thang
cham dut hop dong lao dong hodc hop
dong lam viéc va dugc co quan bao hiém
xa ho1 xac nhan trén s6 bao hiém x3 hoi.
Tuy nhién, viéc “dang dong bao hiém that
nghip” lai khong phu thudc hoan toan
vao nguoi lao dong ma con phu thude vao
ngudi str dung lao dong. Pic biét dbi voi
nhiing truong hop nguoi su dung lao
dong khong dong hodc ng dong bao hlem
that nghiép cho ngudi lao dong. Theo sb
liéu tir Bao hiém x3 hoi Viét Nam trong
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nam 2022 cho thay, ca nudc c6 hon 2,13
tri¢u lao dong bi doanh nghi€p cham
dong bao hiém x3 hoi bao hiém that
nghiép, bao hiém y té tir 1 thang dén dudi
3 thang, 440.800 nguoi bi ng dong tur 3
thang tré 1én va gan 213.400 ngudi bi
"treo" s6 tai cac doanh nghiép da giai thé,
ngimng hoat dong, ng bao hiém xa hoi bao
hiém thit nghiép, bao hiém y té khé thu
hoi. S6 lao dong dang bi ng bao hiém bat
budc chiém 17,4% téng s6 lao dong tham
gia bao hiém xa hoi bat buoc (Mai Lam,
2023). Trong nam 2023 tong s6 tién cham
dong, trén dong bao hiém x3 hoi, bao
hiém that nghi¢p cua cac don vi, doanh
nghiép trén ca nudc 1a khoang 14.650 ty
déng, trong do, sb tién cham dong tai cac
don vi khong c6 kha nang thu hdi 1a 4.164
ty dong (Pirc Bao va Ha Thu, 2023)

Co6 thé thay voi nhiéu 1y do khac nhau
ma nguoi st dung lao dong no hodc
khong déng bao hiém that nghiép cho
ngudi lao dong. Nhung néu can cir theo
quy dinh tai Khoan 2 Piéu 12 Nghi dinh
28/2015/ND-CP thi nguoi lao dong s€
dap tng dugc diéu kién dang dong bao
hiém that nghiép néu ngudi str dung lao
dong dong bao hiém that nghiép cua
thang chdm dirt hop dong lao dong hoic
hop dong lam viéc hodc cua thang lién ké
trude thang chAm dut hop dong lao dong
hodc hop déng lam viéc, con nguoc lai thi
ngudi lao dong s& khong du diéu kién veé
viéc dang tham gia bao hiém that nghiép.
Tuy nhién, c6 mot quy dinh khac vé van
dé nay va né mang lai loi ich cho nguoi
lao dong nhiéu hon. Theo d6, tai Khoan
72 Piédu 1 Quyet dinh 505/Qb-BHXH
quy dinh, d6i voi don ving tién dong bao
hiém that nghiép, néu ngudi lao dong du
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diéu kién huong bao hiém xa hoi hoic
cham dut hop dong lao dong, hop ddng
lam viéc thi don vi ¢@ trdch nhiém dong
du bao hiém that nghiép, bao gom ca tién
I&i cham dong theo quy dinh, co quan bao
hiém x4 hoi xac nhan sé bao hiém xa hoi
dé kip thoi giai quyét ché do bao hiém
that nghiép cho nguoi lao dong. Trudng
hop don vi chua dong du thi xac nhan sb
bao hiém xa hoi dén thoi diém da dong
bao hiém that nghiép. Sau khi thu hdi
duoc sb tién don vi con no thi xac nhan
b6 sung trén s6 bao hiém x& hoi. Vé&i quy
dinh nay da cho phép nguoi lao dong
trong truong hop bi nguoi s dung lao
dong no bao hiém that nghiép ¢ thang
cham dat hop dong lao dong hoic hop
ddng lam viéc, hay no & thang lién ké
truéc thang cham dut hop dong lao dong
hoac hop dong l1am viéc van du diéu kién
1a dang tham gia bao hiém that nghiép.

Nhu vay, da co su khac biét gita quy
dinh tai Khoan 2 Piéu 12 Nghi dinh
28/2015/ND-CP va quy dinh tai Khoan
72 Piéu 1 Quyét dinh 505/QD-BHXH vé
clng mot van dé. Mic du ca hai vin ban
nay dugc ban hanh baoi Chinh phua va co
quan truc thuoc nd 1a Bao hiém xa hoi
Viét Nam.

Thir hai, vé thoi gian ndp ho so hudng
trg cdp that nghiép. Theo Diéu 46 Luat
Viéc lam 2013 thi trong thoi han ba
thang, ké tir ngay cham dt hop dong lao
dong hodc hop dong lam viée, nguoi lao
dong nop ho so hudng tro cap that nghiép
tai trung tdm dich vu viéc lam do co quan
quan 1y nha nudc vé viéc 1am thanh lap.
Nhu vdy ngudi lao dong bi that nghiép s&
c6 thot gian dé hoan thién ho so nhan trg
cap that nghiép 1a ba thang. Tuy nhién,
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vO1 gi61 han vé thoi gian ndp ho so nhan
trg cap that nghiép nhu vay sé dan dén
mot sO han ché nhu sau:

V& bd hod so nhan tro cép thét nghiép.
Theo do, trong bo hd so dé nghi nhan tro
cap thit nghiép ma nguoi lao dong bi that
nghiép can phai c6 13 s6 bao hiém xa hoi
(Khoan 3 biéu 16 Nghi dinh
28/2015/ND-CP, sita dbi, bd sung boi
Nghi dinh 61/2020/ND-CP). Tuy nhién
khi chidm dut hop dong lao dong, ngudi
lao dong phai giri lai s6 bao hiém xa hoi
cho nguoi sir dung lao dong dé ho lam thi
tuc chdt s bao hiém (Khoan 3 biéu 4 Bo
luat Lao dong 2019). Néu nguoi str dung
lao dong khong chdt s6 hodc 1am that lac
sO bao hiém xa hoi thi véi thoi gian ba
thang nguoi lao dong kho c6 thé kip dé
thuc hién cac bién phap dé nhan lai s6 bao
hiém xa h¢i nhdm hoan thién hd so nhan
trg cAp that nghiép.

Bén canh do, theo Piéu 25 B9 luat Lao
dong 2019 quy dinh thoi gian thtr viée do
hai bén thoa thudn cdn ¢t vao tinh chat va
mirc d§ phtrc tap cua cong viéc nhung chi
dugc thir viéc mot 1an ddi véi mot cong
viéc va téi da khong qua 180 ngay. Nhu
vay, dat truong hop nguoi lao dong sau
khi that nghiép tim duoc viéc 1am sau do
va co thoi gian thir viée toi da dén 180
ngay nhung sau do lai khong dugc ngudi
sit dung lao dong ky két hop dong lao
dong, trong khi thoi han lam ho so trg cap
that nghiép thi di hét, va ngudi lao dong
s€ khong lam duoc h6 so dé nhan trg cép
that nghiép.

Ngoai ra, véi viéc gidi han thoi gian
ndp hd so nhan tro cp that nghiép 1a ba
thang thang diéu nay sé& khong khuyén

32

khich nguoi lao dong tap trung tim cong
viéc méi sau khi bi that nghiép. Thay vao
do6 do tam ly so tré han nop hd so theo
quy dinh nén nguoi lao dong s€ xu hudéng
tap trung vao viéc hoan thién bo hd so
nhan tro cip thit nghiép dé c6 thé ndp
ding han theo luat dinh.

Thir ba, vé thoi gian hudng tro cap that
nghi¢p theo Khoan 2 Diéu 50 Luat Viéc
1am 2013 thi thoi gian hudng trog cp that
nghiép dugc tinh theo sd thang dong bao
hiém that nghiép, cit doéng du 12 thang
dén du 36 thang thi dugc huong 03 thang
trg cap that nghiép, sau d6, ctt dong du
thém 12 thang thi dugc hudéng thém 01
thang trg cip that nghiép nhung toi da
khong qua 12 thang. Nhu véy, thoi gian
huong tro cip that nghiép phu thudc vao
thoi gian tham gia bao hiém that nghiép.
Néu ngudi lao dong dong du 12 thang dau
tién s& duoc hudng 03 thang tro cip that
nghiép, va néu nguoi lao dong dong du
36 thang déu tién thi cling chi dugc 03
thang tro cap that nghiép. Tuy nhién, ta
thay rang diéu nay la khong cong bang
d6i v6i ngudi lao dong vi thoi gian dong
bao hiém that nghiép 12 thang va 36
thang dau tién 12 hoan toan cach xa nhau
nhung ciling chi dugc huong chung 1a 03
thang trg cap that nghiép.

Tom lai, viéc con ton tai nhiing han
ché ¢6 lién quan dén tro cip that nghiép
da 1am anh huong 16n dén quyén loi cia
ngudi lao dong tham gia bao hiém that
nghi¢p, di nguoc lai muc dich cua chinh
sach an sinh x3 hoi c6 lién quan dén viéc
lam. Vi vay, can dé xudt cac giai phap phu
hop nham khic phuc nhitng han ché néu
trén nham bao vé tét hon quyén loi cia
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nguoi lao dong tham gia bao hiém that
nghiép.

3.2. Mot s6 dé xuit giai phap khic
phuc

Dé co thé khac phuc nhiing han ché
néu trén nguorl viét dé& xuat mot s6 giai
phap, cu thé nhu sau:

Ther nhat, dé cé thé giai quyét van dé
ngudi s dung lao dong ng hoac khong
dong bao hiém that nghiép cho nguoi lao
dong gay kho khan cho nguoi lao dong
khi thyc hién thu tuc dé duoc nhan tro cap
that nghiép hoac tao ra sy dong bo vé quy
dinh gitra Nghi dinh 28/2015/ND-CP va
Quyét dinh 505/QD-BHXH thi quy dinh
tai Khoan 2 BDiéu 12 Nghi dinh
28/2015/ND - CP vé khai niém ngudi lao
dong dang dong bao hiém that nghiép can
phai duoc stra d6i. Theo do, nguoi lao
dong dang dong bao hiém that nghiép
duogc hiéu 12 ngudi ¢ tham gia bao hiém
that nghiép trudc thoi diém chdm dit hop
dong lao dong hoic hop dong lam viée va
duoc té chirc bao hiém xa hoi xac nhan.
Nhu vay, v6i cach tiép can md nay thi
viéc nguoi sir dung lao dong c6 ng dong
hodc khong dong bao hiém that nghiép
cho nguoi lao dong & thang chim durt hop
dong lao dong hodc hop dong lam viéc,
hay n¢ ¢ thang lién ké trudc thang cham
dut hop dong lao dong hoic hop dong
lam vi€c thi cling s€ khong anh hudng dén
quyen loi cua nguoi lao dong khi lam thu
tuc dé nhan trg cap that nghiép, dong thoi
tao su dong bo thong nhat trong quy dinh
giita Nghi dinh 28/2015/ND-CP va Quyét
dinh 505/QD-BHXH vé bao hiém thét
nghiép.
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Ther hai, lién quan dén thoi gian nop hd
so huong trg cap that nghiép theo nhu
quy dinh tai Diéu 46 Luat Viéc lam 2013
la ba thang ké tir ngay cham dut hop dong
lao dong hoic hop ddng lam viéc. Theo
d6, nguoi viét & xuat thoi han nay nén
duogc loai bo, diéu nay ciing dong nghla
V6i viée ngudi lao dong bi that nghiép c6
thé nop ho so tro cap bat ky khi nao ma
ho cam thay can thiét. Khi thoi han nop
ho so tro cap that nghiép khdng con né sé
dap (mg duoc cac yéu cau sau:

Huéng trg cap that nghiép la quyén
cia ngudi lao dong tham gia bao hiém
that nghiép. Do vay, khi di 1a quyén cua
ngudi lao dong va khi dap tmg diéu kién
theo luat dinh thi ho c6 thé thuc hién
quyén nay bat ky Iic nao chtr khdng phai
chi duoc gigi han thuc hién quyén nay
trong thoi han la ba thang.

Khi thoi han nop hd so nhan trg cap
that nghiép dugc loai bo thi ngudi lao
dong s& giam dwoc ap luc doi véi cac
trrong hop khi nguoi s dung lao dong
no dong bao hiém that nghiép, that lac so
bao hiém x& hoi... can c6 thoi gian dé
thuc hién viéc hoan dong bao hiém that
nghiép cho ngudi lao dong hay khdi phuc
s6 bao hiém x4 hoi. Piéu nay dac biét co
y nghia dbi véi cac truong hop nguoi st
dung lao dong can c6 thai gian nhiéu hon
trong viéc thuc hién nghia vu cta minh
dbi voi nguoi lao dong bi that nghiép.

Bén canh do6, khi khéng con rang budc
vé thoi gian nop hd so trg cp that nghiép
thi nguoi lao dong s€ thoai mai hon trong
viéc tim kiém viéc 1am. Sau khi bi that
nghiép nguoi lao dong sé chu tdm vao tim
cdng viéc méi ma khong can phai ban
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tam vé thoi han nop hd so tro cap that
nghiép s& hét nira. Thém vao do, thoi gian
thtr viéc cua nguoi lao dong khi tim duoc
cbng viéc moi cling khong lam cho nguoi
lao ddng mat di quyén loi vé tro cap that
nghiép néu nhu ngudi lao dong khéng
duoc ky két hop dong lao dong hoic hop
ddng 1am viéc chinh thuc.

Ther ba, vé thoi gian hudng tro cp that
nghiép theo Khoan 2 Piéu 50 Luat Viéc
lam thi thoi gian huéng trg cip that
nghiép dugc tinh theo s6 thang dong bao
hiém that nghiép. Theo do, dé c6 thé dam
bao su cong bang hon cho cac dbi tuong
ngudi lao dong hudng trg cap that nghiép
thi méc thoi gian tham gia bao hiém that
nghiép can dugc diéu chinh lai. Ngudi
viét dé xuat nhu sau: Ngwoi lao déng
dong bdo hiém thdt nghiép dii 12 thang
dén dii 24 thang thi dwegc huong 03 thang
tro cdp that nghiép, déng dii 25 thang dén
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LIMITATIONS OF THE LAW ON UNEMPLOYMENT INSURANCE
AND IMPROVEMENT SUGGESTIONS
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ABSTRACT

Currently, social security is an issue of special concern to the State. Job creation and
unemployment are among the outstanding welfare issues. In Vietnam, unemployment
insurance has the most practical purpose of compensating or replacing part of the income of
employees when they lose their jobs, supporting workers to learn a job, maintain their jobs,
find jobs based on contributions to the Unemployment Insurance Fund. This is considered a
practical solution to help employees soon find jobs and stabilize their lives, thereby reducing
the burden on the state budget, contributing to the stability of social security. However, at
present, the law on unemployment insurance still has many limitations, adversely affecting
the protection of legitimate interests for employees. Based on the analysis, synthesis and
evaluation of the provisions of the Law on Employment 2013 and other relevant legal
documents, the author learns the limitations of the law on unemployment insurance as well
as proposes some measures to overcome these limitations.

Keywords: Employment, limitation of the law, unemployment benefits, unemployment
insurance.
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