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TOM TAT

Trong thoi gian vira qua, xdy ra nhiéu vy an xam pham ché ¢ cia nguwoi khéc, ngoai
nguyén nhan phat sinh tgi pham do cac doi fuwong cé ¥ thuc hién hanh vi, con c6 nguyén
nhdn khdc la do ngwoi dan thiéu hiéu biét vé phap ludt, dan dén viéc thuc hién hanh vi
pham tgi. Hién nay, Bé ludt Hinh su hién hanh da cé quy dinh cu thé vé téi pham nay tai
Piéu 158 vé hanh vi, ché tai nham muc dich trig tri, gido duc, ran de cdc doi twong. Mdc
dii di cé ché tai hinh su nhwng viéc &p dung quy dinh tai Piéu 158 B4 lugt Hinh sy van con
nhitng vieéng Mdc nhie: chiea ¢é vin ban quy pham phap ludt huwéng dan vé ché ¢ cua
nguwoi Khac 14 ché & nhue thé ndo, hanh vi ndo dwroc xem 1a hanh vi xam pham ché ¢ d@é xac
dinh trach nhiém hinh su, trieong hop nao diroc xem 1a mdt an ninh trat tu - an toan x& hdi,
vueéng mac khi thu th@p chiing ci dé chiing minh cho hanh vi pham tgi... Nghién ciu dua
trén phuong phdp phan tich lugt viét, tong hop, so sanh. Vi¢c nghién citu nhitng kho khdn
va vueéng mac gop phan ap dung thong nhat phap lugt khi xi ly téi pham xam pham ché ¢
nguroi khac va nang cao hiéu qua ap dung trén thuc té.

Tir khoa: Ché ¢, xam pham ché &, téi xam pham ché ¢

Trich dan: Vo Hong Linh, 2023. M6t s6 vudng méc vé toi xdm pham chd & ctia nguoi khac
va mot s6 giai phap hoan thién. Tap chi Nghién ctru khoa hoc va Phat trién kinh
té Truong Dai hoc Tay D6. 18: 128-140.

“Ths. V6 Hong Linh - Giang vién Khoa Ludt, Truong Pai hoc Tdy D6
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1. PAT VAN PE

Chd ¢ cua con nguoi la mét trong
nhitng quyén ciia con ngudi, quyén va
nghia vu co ban cta coéng dan dugce Hién
phap, phap luat ton trong, thira nhan va
bao v¢. Cong dan co6 quyén co noi ¢ hop
phap; moi ngu’0’1 c6 quyén bat kha xam
pham vé chd ¢.1 Khong ai dugc tu ¥ vao
chd & cua ngudi khac néu khong duoc
ngudi d6 dong ¥; viéc kham xét chd ¢ do
luat dinh.

Trong thoi gian vira qua, xdy ra nhiéu
vu viéc xAm pham chd ¢ cia ngudi khac,
nguyén nhan phat sinh td1 pham da dang,
ngoai viéc xuat phat tir nguyén nhan cd
y thuc hién t6i pham thi con nguyén
nhan do y chi chu quan, han ché nhan
thitc vé phap luat. Pbi tugng thuc hién
hanh vi pham t6i nhiing bang nhém
chuyén cho vay dén han nguoi vay tién
khong tra tién s& dudi ra khoi nha dé lay
tai san, nham muc dich che gidu hanh vi
pham t6i. Bén canh d6, con ¢6 ddi twong
thuc hién t0i pham la nhiing ngudi co
chic vy, am hiéu phap luat, cong tic
trong nganh tu phap?, khi thyc hién hanh
vi cho rang minh khéng pham toi, xem
do 1a hanh vi hop phéap. Ngoai ra, cling
cd truong hop pham toi vi khong am
hiéu phap luat, xuat phat tir quan hé dan
sy phat sinh tranh chdp hop dong mua
ban nha nhung sau d6 tu ¥ dén nha co

1 Piéu 22 Hién phap nam 2013.

2 Phan Thuong (2021). Tuyén y 4n so tham nguyén
vu pho chanh an quan 4, giang vién xam pham chd 6.
https://thanhnien.vn/tuyen-y-an-so-tham-vu-nguyen-
pho-chanh-an-g-4-giang-vien-xam-pham-cho-o-
1851399180.htm [truy cap ngay 14/4/2023]

nguoi dang sinh séng doi lai nha, thay
khoa cura®,

Trugce day Bo luat Hinh sy nam 1999
stra d6i, bd sung nim 2009, quy dinh vé
61 “xdm pham ché & cua cong dan”*
Trudc thuc trang té1i pham “xdm pham
ché & ciia nguoi khdc ’xay ra ngdy cang
nhiéu, gy mit an ninh trt tu, an toan xa
hoi. BY luat Hinh sy nam 2015 sira doi,
bd sung nam 2017 (goi tat la Bo luat
Hinh sy) tiép tuc quy dinh vé xtr Iy hinh
su dbi voi toi pham nay, c6 nhiéu stra
d6i, bo sung moi dé phap dién hoa phu
hop voi hién dinh va dép Gng nhu ciu
phong chdng loai tdi pham nay hién nay,
nén di sta doi thudt ngir: “céng ddn”
thanh thuat ngtt “ngwoi khdac” md rong
d6i tugng, khong phan biét bat cir ngudi
nao. Truéc diy B0 ludt Hinh sy nam
1999 stra ddi, bo sung ndm 2009 chi quy
dinh chung chung, chua cu thé d6i vai
tung hanh vi xam pham chd &, hién nay
B6 luat Hinh sy hién hanh quy dinh cu
thé ting hanh vi trong ciu thanh toi
pham co ban dé dinh toi khi thuc hién
hanh vi xAm pham chd & cta ngudi
khac. Chd & nguoi khic ¢ ddy 1a dé phan
biét v6i chd ¢ cong dan, tirc 1a chd ¢ bat
cir ngudi nao bi xam pham, con cho o
cong dan phai co day du cic quyén va
phai thue hién diy du cac nghia vu ma
phép luat quy dinh cho cong dan. Con
d6i v6i nhitng nguoi khac - khong phai

3 Nhém PV (2016). Can xir ly sém vy cong nhién
xam pham chd & ngudi khéc tai phuong Dich Vong.
https://cand.com.vn/dieu-tra-theo-don-ban-doc/Can-
Xu-ly-som-vu-cong-nhien-xam-pham-cho-o-nguoi-
khac-tai-phuong-Dich-Vong-i394398/ [truy cap ngay
15/4/2023].

4 Diéu 124 Bo luat Hinh sy nam 1999 sira ddi, bd
sung ndm 2009.
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la cong dan do quyén lgi va nghia vu bi
han ché hon.

Hién nay, nguyén nhan phat sinh t01
pham do ngudi dan ¢b y thuc hién hanh
vi, xem thuong phap luit, thiéu hiéu biét
tao diéu kién cho toi pham phat sinh,
con c6 nguyén nhan xuit phat tir quy
dinh coa phap luat vé& xur 1y toi pham
xam pham chd & nguoi khac con vudng
mic, kho khin trong viéc 4p dung quy
dinh, chua c6 vin ban huéng dan, mang
tinh ty nghi, ché tai xtr phat chua du
suc ran de cling 1a mdt trong nhiing
nguyén nhan han ché khi xtr 1y loai toi
pham nay. Pé gop phan nang cao hiéu
qua trong viéc xu ly tinh trang xam
pham chd & ngudi khac véi thai do coi
thuong phap luat, gop phan dam bao trat
tu quan 1y cac toi xAm pham quyén ty do
ctia con ngudi, quyén tu do, dan chi cia
cong dan da duogc phdp luat bao vé, gil
gin trat tuy, an toan xa hoi, can phai
nghién cuu, xdy dung va hoan thién
phap luat.

2. NOI DUNG VAN PE

2.1. Cac khai niém c6 lién quan

Chd &: chd & 1a nha &, phuong tién
hodc nha khac ma coéng dan sir dung dé
cu tri. Chd ¢ thudc quyén so hiru cua
cong dan hoac dugc co quan, td chur, ca
nhan cho thué, cho muon, cho & nho
theo quy dinh ctia phap luat®.

Xam pham chd & ciia nguoi khac: 1a
do chui thé c6 nang lyc trach nhiém hinh
su thuc hién véi 13i cb y mdt trong cac
hanh vi: kham xét trai phap luat, dudi

5 Khoan 9, Biéu 2, Luat Xt ly Vi pham hanh chinh
nam 2012.

trai phap luat nguoi khac, chiém giit, can
tr¢ trai phap luat nguoi dang & hoac
nguoi quan 1y hop phap vao chd ¢ cua
ho, xAm pham trai phap luat chd & cua
ngudi khac hodc nguoi dang quan ly hop
phép chd & ctia ho dugc xem 1a tdi pham
theo quy dinh ctia B0 luat Hinh su.

2.2. Quy dinh clia phap luit vé tdi
xAm pham ché & ngwoi khac

Theo khoan 1 Diéu 158 Bo luat
Hinh su quy dinh vé t6i xdm pham chd &
ctia nguoi khéc trong cau thanh toi pham
co ban, nhu sau:

“l. Nguoil nao thuc hién mot trong
cac hanh vi sau day xAm pham chd & cua
nguoi khac, thi bi phat cai tao khéng
giam giit dén 02 nam hozc phat tu tir 03
thang dén 02 nam:

a) Kham xét trai phap luat chd & cua
nguoi Khac;

b) Pudi trai phap luat nguoi khac ra
khéi cho & cua ho;

¢) Chiém giir chd ¢ hoic can tro trai
phép luét nguoi dang ¢ hoac nguoi dang
quan Iy hop phap vao chd & cia ho;

d) Xam nhap trai phap luat chd & cua
nguoi khac”.

- Theo quy dinh nhu trén, nguoi thuc
hién hanh vi pham tdi ¢ ddy duoc hiéu la
bat c nguoi nao (chu thé du tudi chiu
trach nhi€ém hinh sy va c¢é nang lyc chiu
trach nhiém hinh sy)® theo quy dinh cua
B0 luat Hinh sy, ma thyc hién mdt trong
cac chudi hanh vi nhu sau:

6 Pidu 12 B luat Hinh su.
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+ Kham xét trai phap luat chd & cua
nguoi khac, tic 1a nguoi khong co
nhiém vu, quyén han ty y thuc hién viéc
kham xét chd & ciia nguoi khac vi dong
co ca nhan, khong duoc phap luat cho
phép hoac phép luat cho phép kham xét
nhung thuc hién khong ding quy dinh
phéap luat. Theo quy dinh tai Piéu 12 Bo
luat TS tung hinh su 2015 sta doi, bd
sung nam 2021 (B9 luat T6 tung Hinh
su) quy dinh nguyén tic “bdo dam
quyén bat kha xam pham vé ché ¢ cua
ca nhdn, doi Séng riéng tu, bi mdt Ca
nhan, bi mdt gia dinh, an toan va bi mat
thu tin, dién thoai, dién tin cua ca nhan”
nhu sau: Khong ai duwoc xam pham trai
phap ludt ché &... cia ca nhan. Khoan 1
Diéu 192 Bo luat T4 tung Hinh su quy
dinh: “Viéc kham xét ché ¢ cua cong
dan chi dwoc tién hanh khi cé can cir dé
nhén dinh ché ¢ ¢6 cdng cu, phwong tién
pham tdi, tai liéu, do vat, tai san do
pham téi ma c6 hodc do vat, dir lidu dién
tir, tai lidu khdc ¢ lién quan dén vu dn”.
Do d6, viéc kham xét chd & cua ngudi
khéc phai dugc thyc hién dang quy dinh
phép luat, khong ai dugc ty y khdm xét
chd & nguoi khadc mot cach vo cin ct, Vi
dong co ca nhan.

+ Dubi trai phap luat ngudi khac ra
chd & ctia ho: 13 hanh vi dung vii luc, de
doa dung vii luc hodc thu doan khac
nham gy stc ép budc nguoi khac phai
151 chd & ctia ho mot cach mién cudng,
trai voi ¥ mudn cua ho. Vi du: dung 10i
n6i dudi di, néu khong di s& danh hoic
dan theo dong ngudi giy sirc ép tinh
than dé ngudi khac ty roi khoi chd o
cua ho.

+ Chiém giit chd & ngudi dang ¢ hodc
nguoi dang quan 1y hop phap vao chd &
cua ho: 1a hanh vi dung moi thu doan
trai phap luat dé chiém, giir chd ¢ hodc
can tro trai phép, khong cho ngudi dang
& hodc quan Iy hop phap chd & duoc vao
chd & cua ho.” Hanh vi ty ¥ chiém giit
chd ¢ cua ngudi khac ciing ¢ thé ¢ dang
khong budc nguodi khac phai roi khoi
chd & cia ho. Vi du: dua ngudi vao &
chung nha v&i nguoi khac dang & trong
chinh cin nha caa ho, moi sinh hoat déu
dung chung.

+ Can tr¢ trai phap luat nguoi dang ¢
hodc nguoi dang quan 1y hop phdp vao
chd & ctia ho: 1a hanh vi khong cho phép
nguoi dang ¢ hodc nguodi dang quan ly
hop phép ra vao chd & ctia ho theo mot
quy luat binh thuong. Vi du: xay tuong
rio bao quanh nha va dit cua ngudi
khac, bit 16i ra vao hodc dung 6 khoa
khac khoa ctra khong cho ngudi khac
vao nha cua chinh nguoi do.

+ Xam nhap trai phap luat chd & cla
nguoi khac: 1a hanh vi ty y dot nhap vao
nha cua nguodi khac khi chua duogc su
ddng ¥ cua ho hoic chua duoc phép cia
co quan, cua ngudi co thim quyén do
luat dinh. Vi du: tu ¥ leo qua cong rio,
mé ctra vao nha dé ¢ lai trong can nha,
quan ly can nha cta nguoi khac.

Theo quy dinh tai khoan 2 Diéu 158
Bd luat Hinh sy quy dinh céc tinh tiét
dinh khung nhu: pham i c6 td churc; loi
dung chiuc vy, quyén han; pham td1 02

"Trudng Dai hoc Luat Ha Noi (2018). Gido trinh
Luat hinh su (Phan cac toi pham — Quyén 1. Nha
xuat ban Cong an Nhan dan, tr 156.
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lan tré 1én; lam ngudi bi xAm pham chd
O tu sat; gdy anh huong xau dén an ninh,
trat tu, an toan xa hoi.

Hién nay, Bo luat Hinh sy quy dinh
vé xtr ly t6i xam pham chd & cua ngudi
khac, nhung chua c6 van ban quy pham
phap luat, hudng dan Bo luat Hinh su cu
thé vé tung truong hop dugc Xem la xam
pham chd ¢ cua nguoi khac, ciing nhu
c4c tinh tiét quy dinh la ciu thanh dinh
khung hinh phat. Do do, s& dan dén
nhiéu cach hiéu khac nhau, ap dung
phéap luat khac nhau, vuéng mac khi ap
dung vao thuc tién ddi véi cu thé ting
treong hop vi pham.

2.3. Mot s6 khé khiin, veéng mic
2.3.1. Vé phap ly

Hién nay chwa c6 van ban quy pham
phap luat huéng dan Piéu 158 Bo luat
Hinh su vé cac truong hop nhu sau:

- Chua huéng dan nhu thé nao dugc
xem la chd & cua nguoi khac. Chd &
ngudi khac & day duoc hiéu 1a chd ¢ hay
phai 1a chd & hop phap cua ho va chd lam
viéc co duoc xem khach thé cua toi pham
hay khéng? Vi c6 nhiéu trudng hop nhiéu
nguoi khong c6 chd & hop phap nhu:
séng dudi gam cau, chiém dit co quan, t6
chire, ca nhan dé xay dyng nha 6... nhu
vay co duoc xem la khach thé cua toi
pham hay khong? Thuc tién hién nay,
xay ra trudng hop dudi nguoi khéc ra
khoi noi lam viéc (noi nay khong dung
dé & sau khi hét gio 1am viéc). Theo quy
dinh Diéu luat quy dinh xa ly hanh vi
xam pham chd & cua nguoi khac. Khi bi
xam pham noi lam viéc thi c6 thé ap
dung dé xtr Iy hanh vi xam pham chd ¢

khong? Vi noi dung cau tir cia Piéu
luat quy dinh v& toi danh, hanh vi vi
pham la chd & cta nguoi khéc thi s& dan
dén nhiéu cach hiéu khac nhau, s& phét
sinh vuéng méc khi p dung phap luat dé
xtr 1y hanh vi vi pham. Bdi véi nhiing
chd & “bat hop phap” thi khi bi xam
pham thi vin 1a d6i twong cua toi pham
xam pham chd &. Béi vi Diéu 158 Bo
luat Hinh su da quy dinh r6 la hanh vi
xam pham chd cia nguoi khac. S¢ di luat
khong dung tir hop phap 1a do khi nguoi
khéc bi x&m pham chd & thi bat ctr nguoi
bi xdm pham dang & dau, mién chd ho
dang dung dé &, con viéc ho & chd bat
hop phap 1a 16i hanh chinh, khi bi xir
phat, cudng ché thi phai theo quy trinh do
luat dinh, ca nhan khac khong ai dugc tu
y thay thé co quan c6 tham quyeén tu y
xam pham chd & ctia nguoi khac.

Véi quy dinh nhu trén s& dan dén nhiéu
cach hiéu khac nhau, s& dan dén hé luy
ngudi khac tin twong riang chd & do minh
dung tén quyén st dung, quyén s hitu
nhung nguoi khac dang truc tiép quan ly,
sir dung thi minh ¢ quyén lay lai bat cir
lic nao, do nd la tai san cua chinh minh,
thi minh c¢6 quyén s¢ hitu dbi voi no;
tuong tu nhur vay viéc xam pham chd lam
viéc ciing giéng nhu xdm pham chd &, vi
chd 1am viéc twong dong nhu chd &. Nén
no6 ciing 1a khach thé cua t6i xdm pham
chd &. V6 hinh chung dan dén thuc hién
hanh vi pham toi néu hiéu theo céch Ia tai
san cia minh nhung dang 1a chd & cua
nguoi Khdc mac du tréi phép luat, nhung
khi thuc hién hanh vi xam pham chd & s&
bi truy cau trdch nhiém hinh su. Vi du
nhu truong hop: mot nguoi dang cho
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ngudi khac thué nha ¢ nhung hop dong
hét han, bén cho thué dén dudi bén thué ra
khoi nha dé lay lai nha thi hanh vi cua
ngudi cho thué nha van 1a hanh vi pham
t6i xam pham chd & cia nguoi khac. Bén
canh d6, s& dan dén phéat sinh toi pham do
chu quan, thiéu hiéu biét vé phap luat, gay
nén su dang tiéc.

- Chua huéng dan cy thé nhu thé nao
duoc xem 13 “chiém giir chd ¢”, nhu thé
nao duoc xem 1a “can tré trai phap luat”
chd & ngudi khac hodc ngudi dang quan
ly hop phép vao chd & caa ho. Vi du ddi
v6i truong hop: cho nhiéu ngudi vao
trong nha cua nguoi khac dé cung chung
sbng, sinh hoat chung trong gia dinh cta
ho, tu ¥y phé&n chia nguoi ¢ nira can nha,
nham dé lay lai nha d3 cho thué, da
chuyén nhuong nhung chua ban giao lai
can nha. Hanh vi nay dugc xem la hanh
vi chiém giir chd ¢ hay 1a hanh vi can tro
trai phap luat chd & cia nguoi khac.

- Chua huéng dan cy thé ddi voi
trrong hop nao dugc xem la “xam nhap”
trai phap luat chd & nguoi khac. Vi du
d6i véi truong hop mot ngudi tu ¥ vao
nha ngudi khac rdi & lai trong gitr cin
nha, quan 1y can nha. Hanh vi nay dugc
xem la “xam nhap” trai phap luat hay
“chiém giir chd ¢” trai phap luat do thuc
hién mot chudi hanh vi khac nhau.

- Khoan 2 Diéu 158 Bo luat Hinh su
chua quy dinh nhu thé nao duoc xem la
“gdy anh hwéng xdu den an ninh, trat
tyr, an toan xa hgi ”, vaoi quy dinh nay sé
mang tinh tuy nghi, 4p dung mdi dia
phuong mdi kiéu, khdng thdng nhat ap
dung phap luat, do phu thuoc vao y chi
chu quan caa nguoi ap dung phap luat.

Vi du: ¢ dia phuong phét trién, hanh vi
xam pham chd & xay ra thuong xuyén,
nén khi cé toi pham phat sinh thi du luan
xa hoi 1a binh thuong nén khong ap dung
tinh tiét trén. Tuy nhién, dbi voi hhing
ving, mién trat ty, an toan x& hoi 6n
dinh, mot khi co loai toi pham nay xay
ra s& mang tinh du luan bat 6n, mat trat
tw tri an thi s& duoc &p dung tinh tiét
trén. Hau qua s& dan dén ap dung phap
luat khéng théng nhat cung loai toi
pham, khdng théng nhat vé mat khéng
gian cua hiéu luc phap luat.

- Vé mit ky thuat 1ap phap cac diém a,
b, d khoan 1 Diéu 158 B¢ luat Hinh su
con thiéu sét nhu: chi quy dinh chd ¢
nguoi khac bi xam pham ma khong quy
dinh chd & cua ngudi khac hoic nguoi
dang quan ly hop phap bi xd&m pham. Khi
c6 phat sinh toi pham s& khé xur 1y. Doi
V6i truong hop: kham xét, dudi, xam
nhap trai phap luat chd & ciia ngudi dang
quan ly hop phap chd ¢ cua ho thi khong
dugc xem la thuc hién hanh vi pham toi
do luat quy dinh cdc hanh vi nay phai
xam pham chinh chd & cta ho; con hanh
vi chiém giir hodc can trg trai phép luat
thi mai dugc xem xét ca 02 truong hop la
chd & cta chinh ho hoic ngudi dang quan
ly hop phéap chd & cua ho. Vi du: nhan
vién 1& tan nha nghi, khach san la nhan
vién lam thué cho chu khach nha nghi, ho
dugc dn ubng va o lai tréng coi khach
san, mot khi ho bi nguoi khéc tu v dén
kham xét, dudi, Xxdm nhap thi khong duoc
xem la xadm pham chd & ctia ho do nhiing
nguoi nay chi 1a nguoi dang quan ly hop
phap chd & caa ho, khong phai la chd &
ctia ho. Khi vu an bi khoi td, diéu tra,
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truy t6 va xét xir thi ai 1a bi hai trong vu
an nay? Néu xac dinh 1 chu s hitu nha
nghi, khach san thi ho khoéng bi xam
pham chd & ma la nhan vién lam thué cua
ho bi x&m pham chd 6.

- Ché tai hinh phat, xuat phat tir quy
dinh tai khoan 1 Diéu 158 muc an cao
nhét 1a 02 nam tu, chua du manh dé ran
de, phong ngtra chung trong x& hoi thoi
dai coéng nghiép hoa, hién dai hoa dat
nuéc dang dau tranh, phong ngta toi
pham, dé phat trién kinh té - x& hoi.

2.3.2. Vé mgt thyec tién

- Kho6 khan khi thu thap ching ctr dé
chimg minh cho hanh vi dudi trai phap
luat nguoi khac ra khéi chd &, do chi 1a 1o
noi, khong hanh dong khac, chi 1oi khai
ctia cac bén khong du cin ctr dé xtr 1y.

Vi du: vu 4an “Xam pham chd & cua
ngudi khac” xay ra tai ap Ong Lang, xa
Ctra Duong, thanh ph Phd Quéc. Theo
hd so vu an, nam 2017, Nguyén Poan
Hau (sinh nam 1982, thuong trd khu phd
5, phuong Duong Pong, thanh phb Phu
Quéc) 1a chu sir dung dat va dang tén
gidy chiing nhan quyén st dung dat sd
BV898509 vai dién tich 5.666,2 m?, toa
lac tai 4p Ong Lang, xd Ctra Duong,
thanh phé Phi Qudc. Trén thira dat nay,
6ng Hau da xay dung resort gdm céc cin
phong, dién, nuéc, hé thong cay xanh...
Ngay 02/12/2018, 6ng Hau cho ba Lé
Thi Chung (sinh nam 1986, ngu quan 7,
thanh phd Ho Chi Minh) thué quyén st
dung thira dat va cac cong trinh trén dat
dé kinh doanh resort. Sau khi hoan thanh
tha tuc thué, ba Chung thanh lap Cdng
ty TNHH MTV Lé Gia Red Resort dé

kinh doanh resort trén. Quéa trinh kinh
doanh, gitra ba Chung va 6ng Hau xay ra
tranh chap do bén thué cham tré thanh
toan tién thué theo hop ddng. Ngay
15/02/2020, ba Chung goi dién cho 6ng
Hau ndi la sé khéng thué resort nira vi
dich bénh khoéng kinh doanh dugc. Do
ba Chung don phuong thong bio thay
d6i thoa thuan hop ddng nén ngay
16/02/2020, 6ng Hau dén kiém tra resort
thi thdy ddu hiéu tai san trong resort
dugc chuyén di. Bé dam bao giit nguyén
hién trang nham giai quyét khi tranh
chap xay ra, ong Hau da thué dich vu
bao vé cua Cong ty bao vé Trung Kién
dén dé giam st tir bén ngoai. Tuy nhién,
két luan diéu tra cia Cong an huyén Phu
Quéc va céo trang caa VKSND huyén
Pha Quéc, cho rang: “Ngay 16/02/2020,
resort dang hoat dong binh thuong thi
ong Hau thué nhan vién Cong ty bao vé
Trung Kién di cung vai 2-3 nguoi (chua
r& than nhan) dén resort. Ong Hau Ion
tiéng, dudi cac nhan vién ¢ khu nha nhan
vién trong resort di khoi, sau 22 gio
nhitng nhan vién nay khong dugc ¢ lai
resort” va “Ngay 23/02/2020, ba Chung
va anh Vi khong c6 mat tai resort, Hau
dén cung nhan vién cong ty bao vé
Trung Kién, Hau di xung quanh resort
I6n tiéng duodi tat ca nhan vién lam viéc
tai resort va khach dang luu tra dé lay lai
resort”... Tu nhitng can ct nhu trén,
Cong an va VKSND huyén Phii Québc
cao buoc 6ng Hau xdm pham noi & caa
nguoi khac, theo khoan 1, Piéu 158 Bo
luat Hinh su®.

& Duy Nhan (2023). Bj truy té toi xam pham chd &
cia nguoi khac ngay trong nha cua minh.
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Qua vu an trén chiing ta nhan thay, vu
an gap kho khan trong truong hop thu
thap chimg ctr chi dung loi ndi dé dudi
nguoi khac ra khoi chd &, din dén vu 4n
phat sinh bi kéo dai thoi gian xur ly.

- Can bo tu phap lam cong tac nay
chua dugc dao tao chuyén sdu, bdi
dudng nghiép vu theo chuyén dé& hang
nim. Dién hinh nhu hién nay, chua co
tai liéu, bao cédo chuyén dé nao vé toi
pham nay duoc tap huan doi véi Diéu tra
vién, Can bo diéu tra, Kiém sat vién,
Tham phan...

- Cong tac ddo tao chua cd nhiéu tai
liéu chuyén sau, dan chung vi du minh
hoa vé toi pham nay dé lam tu liéu, sach,
giéo trinh phuc vu cho cong tac dao tao,
boi dudng nghiép vu. Bién hinh hién nay
chua c6 cong trinh riéng biét, dé tai
nghién ciru khoa hoc cap québc gia vé toi
nay dé phuc vu cho cong tac tham khao,
nghién cau.

- V& miat quan ly Nha nudc dia
phuong: chua diy manh cong tac tuyén
truyén, dé nguoi dan am hiéu phap luat,
tranh tinh trang pham toi do thiéu hiéu
biét, 1ay cong tdc phong ngira 1a chinh.
Vi du: theo trinh bay cua 6ng Nguyén
Xuan Thong (sinh nam 1977, trG 4p xém
Méi, xi Bai Thom, thanh phd Phi Quéc,
tinh Kién Giang) bi nhom nguoi xadm
pham chd &, huy hoai tai san tai khu dat
ong Thong dang st dung. Do cé viéc
nén dng Thong khoa cira nha di ra ngoai.
Trong luc ong Thong di vang thi mot

https://nld.com.vn/phap-luat/phu-quoc-bi-truy-to-toi-
xam-pham-cho-o-cua-nguoi-khac-ngay-trong-nha-
minh-20230405175453594.htm  [truy cap ngay
30/7/2023]

nhom khoang 10 nguoi dén pha cong va
ctra vao nha va & ludn tai ddy, nhiéu vat
dung trong nha bi nhém nguoi nay ném
ra ngoai. Sau do, 6ng Thong da trinh bao
vu viéc dén Cong an xd Bai Thom, thanh
phd Phi Quéc. Sau khi nhan duoc trinh
bao, Cong an xa da tdi nha ong Thong
kiém tra hanh chinh va phat hién mot sé
ngudi dang co6 mit trong nha nén dua vé
tru s¢ lam r6. Cong an xa Bai Thom yéu
cau nhom ngudi nay khong duoc gay ra
cac hanh vivi pham phap luat, néu vi
pham s& bi xir Iy nghiém. Tuy nhién, tdi
cling ngay mot sé ngudi tiép tuc téi &
trong nha ong Thong. Dén 22 gio clng
ngay, Cong an xa Bai Thom kiém tra
hanh chinh va phat hién mot nguoi tén
B. dang ¢ trong nha. Cong an di yéu cau
ngudi nay vé tru so 1am viéc. Theo dng
Thong, tir khi nha dat ¢ Phi Quéc gia
tang vun vut, nhiéu nhom ngudi dén nha
ong xung 1a chu dat va doi lai dat. Sy
viéc nay dién ra trong thoi gian dai. Hién
ong Thong da guri don trinh bao dén céc
co quan chirc ning t6 cdo vé viéc bi xam
pham chd & va hay hoai tai san. Ong
mong moi chinh quyén, co quan chirc
nang dia phuong nhanh chong vao cudc
giai quyét vu viéc theo ding quy dinh
cua phap luat, bao vé quyén lgi chinh
déng va an toan cho nguoi dan®.

Qua vu an trén, nhan thay nguyén
nhan phat sinh toi pham tir tranh chap
quyén st dung dat, mot bén cho xay
dung cin nha tam trén dat, bén tranh

9 Ha An (2022). Can xur Iy nghiém hanh vi hay hoai
tai san, xam pham ch 6.
https://congan.com.vn/song-theo-phap-luat/phu-
guoc-mot-ho-dan-lien-tuc-bi-giang-ho-de-doa-doi-
chiem-dat_128694.html [truy cap ngay 29/7/2023]
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chap con lai lgi dung luc chu nha di
ving tu ¥ cho ngudi vao & chung nha
v6i nguoi khac va mang d6 dac nhing
ngudi nay ra ngoai san, nhirng nguoi nay
nghi rang hanh vi cia minh khéng vi
pham phép luat. Ngoai nguyén nhan do
ban than nhirng ngudi nay thiéu hiéu
biét, con c6 nguyén nhan vé mat quan ly
Nha nudc, co quan chirc nang chua lam
hét trach nhiém, didy manh cong tac
tuyén truyén moi mau thuan, tranh chap
trong cudc séng can dugc giai quyét tai
cac co quan bao vé phap luat, chinh
quyén dia phuong. Céc ca nhan, t6 chic
phat sinh nhiing tranh chap thi nén khoi
kién dén cac co quan c6 tham quyén dé
duoc giai quyét, khong nén ty minh giai
quyét theo y chu quan s& dan dén vi
pham phap luat, tiém an nhing hau qua
kho luong. Va nhiing quyét dinh giai
quyét cua chinh quyén va co quan phap
luat moi ngudi can phai tuan thu dé bao
vé su ton nghiém cua phép luat.

2.4. Pé xuit giai phap

2.4.1. Gidi phdp vé phap ludt

- Can sém ban hanh vin ban huéng
dan ap dung Piéu 158, Bo luat Hinh su
vé nhitng ndi dung sau:

+ Hudng dan trudng hop “ché ¢ cia
nguoi khic” 1a chd & nhu thé nao dé
dugce xem 13 khach thé cua toi pham. Do
d6, cAn ban hanh vin ban huodng dan cu

thé chd & cua ngudi khac nhu sau: “Cho

0 la nha o, phuong tién hodac nha khdc
ma céng dan sir dung dé cw trii, lam viéc.
Ché & thudc quyén sé hitu ciia cong dan
hodc duwoc co quan, 16 chirc, cd nhan cho
thue, cho mwon, cho o nho. Néu cdc bén

c6 phat sinh tranh chdp thi phai khoi kién
tai Toa dn cé tham quyén dé gidi quyet
khong ai dwoc tw y xdm pham duoi bdt ky
hinh thitc ndo. Néu ché & khong ding
phdp ludt thi do co quan cé tham quyén
xu ly, khong ai duwoc tw y thay mat co
quan Nha nwde xam pham ché & nguoi
khdc”. Viéc quy dinh cu thé nhu vay sé&
tranh tinh trang dan dén nhiéu cach hiéu
khac nhau, dong thoi dam bao viéc ngudi
dan am hiéu phap luat, trdnh tinh trang
dan dén viéc pham t6i do thiéu hiéu biét
vé phap luat.

+ Hudng dan cu thé cho ting truong
hop: “dudi trdi phép ludt; chiém giit cho
0 trdi phap ludt, can tro trai phap ludt
va xdm pham trdi phép ludt” d6i véi toi
xam pham chd ¢ cua ngudi khac. Cy thé
nhu sau:

Puébi trdi phdp ludt: la hanh vi sir
dung vii luc, sé sw dung vii luc, dung loi
noi de doa, kéo theo dong nguoi gay suc
ép vé mdt tinh than, hodc bt cir hanh vi
nao khéc trdi phdp ludt nham dé cho
nguoi khdc tw roi khoi chd & hodc ché
lam viéc cua ho hodc nguoi quan ly hop
phdp mét cdch trdi ¥ muon.

Chiém giit ché ¢ trdi phdp ludt: la
viéc thuc hién mot trong cac hanh vi tu' y
vao o chung nha hodc phuong tién dung
dé ¢, lam viéc; dwa nguoi khdc vio &
chung nha, noi lam viéc hodac cac hanh
vi khdc nham chiém ldy ché 6, ché lam
viéc cua nguoi khac hodc nguoi quan ly
hop phap mot cach trai phap ludt.

Can tro trai phap ludt: la viéc thuc
hién mot trong cac hanh vi tw y rao, xdy
tuong bao chiém, cam tru kéo day rao,
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khéa céng rao, dung vit can bit 16i di
cira nha hodc phwong tién ding dé o,
lam viéc hodc cdc hanh vi khéc nham
chiém ldy ché 6, chd lam viéc ciia nguoi
khac hoac nguoi quan ly hop phdap mot
cdch trdi phap ludt.

Xdm pham trai phap luat: la viéc thuc
hién mot trong cac hanh vi tw y di vao
nha, leo céng rdo, cdt khoéa céng rao,
khéa cira nha dé dot nhdp vao nha, noi
lam viéc khi chua dwoc su déng ¥y cua
chu so hitu, nguoi quan ly hop phdap mot
cdch trdi phap ludt.

+ Hudng dan cu thé trudng hop nao
dugc xem 13 “gdy dnh huwéng xdu dén an
ninh, trdt tw, an toan xa hoi”. Can
huéng dan theo huéng: dia diém thuc
hién toi pham néu thudéc mot trong cdc
noi cong cong, c¢é nhiéu ngwoi dan sinh
so”hg, khu viuc dong ddn cu, bdo chi, dai
truyén thanh, truyén hinh phdan édnh hodc
mang tinh dw ludn trong quan ching thi
dwoc xem la gdy anh huwéng xdu dén an
ninh, trdt tu, an toan xd hoi.

Vé mat ky thuat 14p phap can stra doi,
bo sung cac diém a, b, d khoan 1 Diéu
58 BJ luat Hinh su theo hudng:

“Nguoi nao thyc hiégn mgt trong cdc
hanh Vi sau ddy xdm pham ché ¢ cua
nguoi khac, thi bj phat cadi tao khdng
giam gii dén 02 nam hodc phat tl tir 03
thang dén 02 nam:

a) Khdm xét trai phap lugt ché ¢ cua
nguoi khac hodc nguwoi dang quan ly
hop phap vao ché ¢ cia ho;

b) Pudi trai phap ludr nguoi khac ra
khdi cho ¢ cua ho hodc nguoi dang quan
Iy hop phép vao cho o cua ho;

d) Xam nhdp trai phap ludt ché ¢ cua
nguoi khac hodc nguwoi dang quan ly
hop phép vao cho ¢ cua ho .

+ Cén stra d6i, b6 sung Diéu 158 B
luat Hinh su vé ché tai hinh phat, xuét
phat tir khoan 1 hinh phat tu it nhat phai
la “06 thing dén cao nhat la 03 ndm
f:”. Nham ran de, gido dyc va trung tri
dé dau tranh, phong, chéng hiéu qua toi
pham nay.

2.4.2. Gidi phdp vé thuc tién

- Pay manh cong tic quan ly Nha
nude theo hudng hién dai, nhu bb tri lip
dit camera cong cong dé dam bao cho
viéc thu thap ching ctr khi xu ly to1
pham.

- Tang cudng cong tac dao tao, boi
dudng, tap huan chuyén sau cho can bd
tu phép lam cong tac xu 1y tdi pham.

- Pua ra dé tai khoa hoc dé nghi¢m
thu, lam tu liéu phuc vu cho giang day
va nghién ctru.

- Cong tac quan ly Nha nudc tai dia
phuong, diy manh coéng tic tuyén
truyén, ning cao hiéu qua tinh gido duc
va phong ngura toi pham.

3. KET LUAN

Bo luat Hinh sy ndm 2015, stra doi,
b6 sung nam 2017 di quy dinh toi danh
va khung hinh phat hanh vi xam pham
chd & cua ngudi khic. Qua nghién ciru
d3 lam rd nhitng quy dinh phap luat vé
tdi xAm pham chd & ciia ngudi khac. Pa
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phan tich, danh gia vé thuc trang,
nguyén nhan phat sinh tdi pham. Qua
do, da lam rd nhiing tdn tai, han ché va
nguyén nhan dbi véi viée xtr 1y toi pham
nay trong tinh hinh hién nay nhu: chua
c¢6 vin ban huéng dan ap dung phép luat
va thue tién con nhiéu kho khin, vudng
mic, nén thuc thi phap luat con mot sd
han ché, bat cap khi xir 1i toi pham nay.

Nham gop phan giai quyét cac kho
khan, vudng mic, bat cap khi xt Iy hanh
vi pham toi xam pham chd & clia ngudi
khac va gop phan nang cao nhéan thic
loai t6i pham nay, can co giai phap khic
phuc kip thoi dé hoan thién quy dinh Bo
luat Hinh sy nhu: phai stra doi, bd sung
vé phap luat va thyc hién déng bo, théng
nhét céc gidi phap vé thuc tién, dé tao
diéu kién thuin loi cho cong tic dau
tranh phong, chdng tdi pham xdm pham
chd 0 cua nguoi khac dat hiu qua, phuc
vu tot cong tac dau tranh, phong, chong
t6i pham ndy, gop phan dam bao an ninh
trat tu, an toan xa hoi.
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SOME PROBLEMS WITH TRESPASSING ON OTHER PEOPLE'S
DWELLINGS AND SUGGESTED SOLUTIONS

Vo Hong Linh
Faculty of Law, Tay Do University
("Email: vhlinh@tdu.edu.vn)

ABSTRACT

In recent years there have been many cases of trespassing on other people's
accommodation. In addition, this isthe cause of crimes caused by intentional acts
committed by subjects. Here is another case where people lack knowledge of the law,
leading to the commission of criminal acts. The current Penal Code has specific provisions
concerning this crime in Article 158 on acts and sanctions that are aimed at punishing,
educating, and deterring subjects. Although there have been criminal sanctions, the
application of the provisions of Article 158 of the Penal Code still has problems such as:
there is no legal document guiding what another person's accommodation is; which acts
are considered acts of infringement on accommodation to determine criminal
liability; which cases are considered insecurity of social order and safety; and
the entanglement in gathering evidence to prove the offense. The research work is based on
the method of analyzing the law of writing, synthesis and comparison. The study of
difficulties and obstacles contributes to the uniform application of the law when dealing
with crimes that infringe upon other people's accommodation and improves the
effectiveness of the practical application.

Keywords: Accommodation, trespass of accommodation, a crime of trespass of
accommodation
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