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TOM TAT

Bdo hiém xa hgi 1a mét trong nhiing bg phén chii chér doi véi an sinh xa héi ciia mét quéc
gia. Khong chi bao v¢ quyén loi cia ngu’m lao dong Viét Nam ma con huéng dén bao vé
quyeén loi ciia nguoi lao dong nudc ngoai dang lao dong hop phap, nguon nhan luc chat
lirong cao, tao sirc manh tong hop dé phat trién nén kinh té ddt nwéc. Nghién cizu nham
muyc tiéu lam rd cac van dé Iy ludn va quy dinh phap ludt, danh gid thyc tién ap dung,
nhizng bat cdp cia quy dinh phap ludt va dé xuat kién ngh; nham hoan thién quy dinh phap
ludt vé bao hiém x& héi ap dung doi Vi nguoi lao dong nudc ngoai lam viec tai Viet Nam.
Két qua cho thdy cé ndm bdt cap trong van dé bao hiém x& héi cho ngueoi lao dong nuéc
ngoai, tir do tac gla dé xuat mét sé kién nghi nham hoan thién cdc quy dinh cua phap lugt
vé bdo hiém xa héi ap dung doi véi nguoi lao déng nwéc ngoai, cu thé: gidy phép lao dong,
hop dong lao dong, pham vi tham gia bao hiém x& héi, ché @6 thai san va ché dg huu tri.

Tir khoa: Bdo hiém xa héi, ngueoi nuede ngodi, lao dong, Viét Nam, phap lugt.

Trich dan: Tran Thi Hong Loan, Mac Thién Kim Thi, Pinh Thi Lan Huong, Nguyén Thi
Ngoc Bich va Nguyén Thi Bao Anh, 2024. Phép luat vé bao hiém x& hoi cho
nguoi nudc ngoai lao dong tai Viét Nam. Tap chi Nghién cuu khoa hoc va Phéat
trién kinh t& Truong Dai hoc Tay Do. 19: 79-93.
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1. PAT VAN DE

Theo b4o céo cua cac dia phuong, sb
luong lao dong nudc ngoai lam viéc tai
cac doanh nghiép FDI chiém ty & trén
72%, tap trung chu yéu trong linh vuc
nhu, khoa hoc c¢dng nghé, san xuat trong
cac nganh dién tir, dich vu, giao duc va
dao tao...! B6 Lao dong - Thuong binh
va Xa hoi cho biét, hién ca nudc c6 hon
93.000 lao dong nudc ngoai thuoc dién
duoc cap gidy phép lao dong lam viéc tai
Viét Nam. Lao dong nudc ngoai dang
lam viéc tai Viét Nam dén tir 110 qudc
gia va vung lanh tho, trong d6 phan I6n
la tr Trung Qudc, Han Québc, Nhat
Ban.... Riéng Ha Noi, So¢ Lao dong -
Thuong binh va X3 hoi da cip méi va
cap lai gidy phép cho hon 10.000 lao
dong, bang 11% s6 lao dong nudc ngoai
lam viéc tai Viét Nam trén pham vi ca
nuée.?

Theo B6 Lao dong - Thuong binh va
X& hoi, hét nam 2022, c6 gan 120.000
lao dong nudc ngoai lam viéc ¢ Viét
Nam va dén tir trén 110 qudc gia. So voi
nam 2021, sd nay tang gan 20%. Trong
do, lao dong quéc tich Trung Quéc
chiém 30,9%, Han QUOC 18,3%, bai
Loan (Trung Quéc) 12,9%, Nhat Ban

L Phiic Minh, 2023. Khu vuc FDI thu hit binh quadn
méi nam 360.000 lao dong moi. Tap chi dién tu cua
Héi Khoa hoc Kinh té Viét Nam,
https://vneconomy.vn/khu-vuc-fdi-thu-hut-binh-quan-
moi-nam-360-000-lao-dong-moi.htm, truy cdp ngay
22/10/2023.

2 Minh Dirc, 2022. Hon 93.000 lao déng nude ngodi
dang lam viéc tai Viét Nam. Bao dién tir VTV News.
https://vtv.vn/xa-hoi/hon-93000-lao-dong-nuoc-
ngoai-dang-lam-viec-tai-viet-nam-
20220124201844934.htm, truy cdp ngay 07/08/2023.
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9,5%, con lai 1a lao dong tir cac quéc gia
khac.®

Viéc tham gia Bao hiém x& hoi
(BHXH) d6i véi dbi tuong 1a ngudi lao
doéng nudc ngoai chinh 1a quyén duoc
huong an sinh x& hoi, day 1a mot quyén
con nguoi khong phan biét gigi tinh, ton
gido, qudc tich. Do do, cling can dam
bao quyén loi cho nhom dbi twong ngudi
lao dong 1a nguoi nudc ngoai lam viéc
tai Viét Nam. Vi vay, nghién ctru dugc
thuc hién nham dong gop ve co so ly
luan va mot s dé xuat hoan thién phap
luat vé BHXH cho nguoi nudc ngoai lao
dong tai Viét Nam hién nay.

2. NOI DUNG VAN DE
2.1. Cac khai niém c6 lién quan
- Nguoi nudc ngoai

Tai khoan 5 Piéu 3 Luat Quéc tich
Viét Nam 2008 (stra doi, bd sung nim
2014) quy dinh: “Nguoi nudc ngoai cu
trd ¢ Viét Nam la cong dan nudce ngoai
va nguoi khong quéc tich thuong trd
hoac tam trd & Viét Nam”. Nhu vay, c0
thé hiéu rang ngudi nudc ngoai 13 ngudi
khong cé quéc tich Viét Nam, nguoi
nude ngoai chinh 1a ngudi ¢d quéc tich
mot nudc khac khéng phai 1a quéc tich

3 Ha Qudn, 2023. Nhiéu quy dinh méi lién quan dén
lao déng nudc ngoai. Tudi tré Online.
https://tuoitre.vn/nhieu-quy-dinh-moi-lien-quan-den-
lao-dong-nuoc-ngoai-20230918175402466.htm, truy
cdp ngay 10/10/2023.


https://vtv.vn/lao-dong-nuoc-ngoai.html
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Viét Nam* hodc ngudi khdng co quéc
tich cia mot quoc gia nao®.

Theo khoan 1 Piéu 3, Luat Nhap
canh, xuit canh, quéd canh, cu tra cua
ngudi nudc ngoai tai Viét Nam nam
2014, quy dinh: “Nguoi nudc ngoai la
ngudi mang gidy to xac dinh quéc tich
nudc ngoai va ngudi khong qudc tich
nhap canh, xuat canh, cu tra tai Viét
Nam”. Nhu vay, theo quy dinh nay xac
dinh nguoi nude ngoai 1a nguoi khi nhap
canh vao Viét Nam str dung cac gidy to
cd nhan nhu: hd chiéu véi quéc tich
Nudc ngoai khi nhap canh, xuét canh, cu
trd tai Viét Nam.

Theo khoan 1 Diéu 4 Luat Doanh
nghi¢p nam 2014, quy dinh “Ca nhan
nude ngoai 1a ngudi khoéng co qudc tich
Viét Nam”. Theo quy dinh nay thi dong
nhat ddi véi quy dinh tai Luat Quéc tich
nam 2008 (sira doi, b6 sung 2014) va
Luat Nhap canh, xuat canh, qua canh, cu
trd ctia ngudi nudc ngoai tai Viét Nam
nam 2014 nhu da phan tich phia trén.
Tuy nhién, tai khoan 2 Diéu 4 Luat
Doanh nghi¢p nam 2020 quy dinh: “Ca
nhan nude ngoai 13 nguoi mang gidy to
x4c nhan quéc tich nudc ngoai”. Nhu
vay, theo quy dinh nady ca nhan nudc
ngoai duoc xac dinh 1a ngudi co qubc
tich nugc ngoai ma khong bao gém
ngudi khdng quéc tich.

Theo khoan 37 Diéu 4 Luat Pau thau
nam 2013, quy dinh “Nha thau nudc

4 Quoc Hpi, 2008. S6 24/2008/QHI2, ngay
13/11/2008, Ludt Quéc tich nam 2008 (sita doi, bé
sung nam 2014), khodn 1 Piéu 3.

5 Quéce Héi, 2008. S6 24/2008/QH1 2, ngay
13/11/2008, Ludt Quéc tich nam 2008 (sira doi, bo
sung nam 2014), khodan 2 Piéu 3.
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ngoai té chuc duoc thanh lap theo phap
luat nudc ngoai hodc ca nhan mang quéc
tich nudc ngoai tham dy thau tai Viét
Nam”. Theo khoan 19 Piéu 3 Luat Dau
tr ndm 2020 quy dinh: “Nha dau tu
nuéc ngodi 1a ca nhan ¢ quéc tich nuéc
ngoai, td chuc thanh Iap theo phép luat
nuéc ngodi thuc hién hoat dong dau tu
kinh doanh tai Viét Nam”. Nhu vay,
theo quy dinh cua hai luat nay, ca nhan
nudc ngoai 13 ngudi co qudc tich nuéc
ngoai va khoéng bao gom ngudi khong
quéc tich.

Nhu vay, tuy theo ting linh vuc khéc
nhau thi dinh nghia vé nguoi nuéc ngoai
cling ¢ su khac nhau chua c6 déng nhat
trong tt ca cac linh vuc. Theo linh vuc
vé BHXH thi ciing khong quy dinh thé
nao 1a ngudi nudc ngoai, chi quy dinh vé
nguoi lao dong nu6c ngoai la cong dan
nudc ngoai. Qua day co thé hiéu rang,
theo phép luat vé BHXH thi ngudi nudc
ngoai chinh 1a ngudi ¢ qudc tich nuéc
ngoai.

- Nguol nuoc ngodai lao dong tai Viét
Nam

Theo khoan 1 Piéu 2 Nghi dinh
143/2018/NDB-CP ngay 15/10/2018 quy
dinh chi tiét Luat BHXH va Luat an
toan, vé sinh lao dong vé bao hiém x4
hoi bat budc ddi véi ngudi lao dong la
cong dan nudc ngoai lam viéc tai Viét
Nam (sau day viét tat 1a Nghi dinh
143/2018/ND-CP)® ¢6 quy dinh “Nguoi
lao dong la cong dan nudc ngoai lam

8 Chinh phu, 2018. Nghi dinh s6 143/2018/NP-CP
ngay 15/10/2018 quy dinh chi tiét Ludt Bdo hiém xa
hoi va Ludt an toan, vé sinh lao dong vé bdo hiém xa
bdt buc doi voi nguoi lao dng la cong dan nwde
ngoai lam viéc tai Viét Nam.
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viéc tai Viét Nam thudc ddi twong tham
gia bao hiém xa hoi bat bugc khi c6 gidy
phép lao dong tai Viét Nam hoac chang
chi hanh nghé do co quan thim quyén
cua Viét Nam cip va cé hop dong lao
dong khong xac dinh thoi han, hop ddng
lao dong xac dinh thoi han tir da 01 ndm
tro 1én voi nhitng nguoi su dung lao
dong tai Viét Nam”.

Tuy khéng c6 khai niém ngudi nudc
ngoai cuy thé, nhung qua quy dinh nay c6
thé xac dinh nguoi nudc ngoal la cong
dan nudc ngoai (co quoc tich nudc
ngoai) va khdng bao gém ngudi khong
qudc tich. Nhu vdy, theo quy dinh phap
luat vé BHXH thi nguoi nudc ngoai lao
dong tai Viét Nam la nguoi co quoC tich
nuéc ngoai va khdng bao gom nguodi
khodng quéc tich.

2.2. Vuéng mic trong bao hiém xa
hoi cho ngwoi nwde ngoai lao dong tai
Viét Nam

2.2.1. Ve dm twgng nguoi nwéc
ngoai dwgc mién gidy phép lao dong
khi két hén véi nguoi Viét Nam va sinh
song trén lanh thé Vigt Nam

Theo quy dinh cua phap luat Viét
Nam hién hanh, déi tuwong tham gia
BHXH bat budoc cho nguoi lao dong
nuéc ngodi bao gom nguoi lao dong
nudc ngoai va nguoi s dung lao dong
nguoi nudc ngoai (doanh nghiép Viét
Nam).

Theo khoan 1 Piéu 2 Nghi dinh
143/2018/ND-CP thi Nguoi lao dong la
cong dan nudc ngoai lam viéc tai Viét
Nam thudc déi twong tham gia BHXH
bit budc khi c6 gidy phép lao dong hoic
chung chi hanh nghé hoic gidy phép
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hanh nghé do co quan c6 thim quyén
cia Viét Nam cap va khi c6 hop dong
lao dong khong xac dinh thoi han, hop
ddng lao dong xac dinh thoi han tir du
01 nam tré lén vaéi nguoi sir dung lao
dong tai Viét Nam’.

Gidy phép lao dong la mét trong
nhitng diéu kién bat budc dé mot nguoi
nuéc ngoai tham gia BHXH bit budc.
Thong qua Giay phép lao dong, nha
nuéc cd thé quan 1y nguoi lao dong
nudc ngoai cac thong tin vé ca nhan,
thoi gian 1am viéc tai Viét Nam. Déi véi
gidy phép lao dong phat sinh bat cap nhu
sau:

- Quy dinh “ngudi nude ngoai két hon
v6i nguoi Viét Nam va sinh song trén
lanh tho Viét Nam” duoc mién gidy
phép lao dong tai Viét Nam.®

- Péi véi truong hop nay, ngudi lao
dong thudc truong hop “khong thudc
dién cap giay phép lao dong” thi khong
thé tham gia bao hiém bt bugc.

Nhu vay, treong hop nguoi lao dong
nudc ngoai lam viéc tai Viét Nam duoc
mién gidy phép lao dong khong thuoc
dbi twong tham gia BHXH bét budc.
Viéc xac dinh nguoi lao dong nudc
ngodi dua vao cO hay khdng cé giay

"Chinh phii, 2018. Nghi dinh s6 143/2018/ND-CP
ngay 15/10/2018 vé quy dinh chi tiét Ludt Béio hiém
xa hoi va Ludt an toan, vé sinh lao dong vé bao hiém
xd bdt bude doi véi ngueoi lao dong la cong ddan nude
ngoai lam viéc tai Viét Nam;

8 Quoc héi, 2019. S6 45/2019/QHI4, ngay
20/11/2019, B¢ ludt Lao dong, Piéu 154 va Chinh
phu, 2020. Nghi dinh 152/2020/ND-CP ngay
30/12/2020 quy dinh vé nguoi lao dong nudc ngodi
lam viéc tai Viét Nam va tuyén dung, quan Iy nguoi
lao dong e ngodi lam viéc cho 16 chire, cd nhén
nuwoc ngodi tai Viét Nam, Diéu 7.
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phép lao dong dd lam phat sinh vuong
MAC V&i nhém ngudi nudc ngoai két hon
v6i nguoi Viét Nam va sinh song trén
lanh tho Viét Nam, cu thé:

Theo quy dinh truéc  ngay
01/01/2021, nguoi nuéc ngodi két hon
v6i nguoi Viét Nam va sinh sbng trén
lanh thé Viét Nam khong thudc dién
duogc mién cip gidy phép lao dong theo
Bo luat Lao dong nam 2012 va cac van
ban huéng dan thyc hién. Tuy nhién, tir
ngay 01 thang 01 nam 2021, khi Bo luat
Lao dong nam 2019 c6 hiéu luc thi hanh
thi nguoi nuéc ngoai két hon véi nguoi
Viét Nam va sinh séng trén 1anh tho Viét
Nam dugc bo sung vao nhom nguoi
khong thugc dién Cap gidy phép lao
dong (mién cap gidy phép lao dong).?
Nhu vay, viéc nhom nguoi lao dong
nudc ngoai két hén véi nguoi Viet Nam
va sinh séng trén lanh tho Viét Nam
dugc chuyén tir nhom nguoi phai co
gidy phép lao dong sang nhom ngudi
khong thuoc dién cip gidy phép lao
dong khi tham gia vao quan hé lao dong
v6i doanh nghiép Viét Nam theo quy
dinh cua phép luat ve lao dong. Viéc
dugc hudng dic quyén mién cip gidy
phép lao dong theo phap luat lao dong
da dan dén viéc nhom nguoi ndy khong
con dap tng du diéu kién tham gia
BHXH bit budc theo phap luat BHXH
nira vi ho khéng co gidy phép lao dong.
Pay 1a mot vudng mac trong qua trinh
ap dung phap luat khong chi doi véi co
quan BHXH ma ca doanh nghiép su
dung nguoi lao dong nudc ngoai.

® Quéc hoi, 2019. S6 45/2019/QH14, ngay
20/11/2019, B ludt Lao déng, khodn 8 Diéu 154.
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2.2.2. Vé hop dong lao djng

cung Véi quy dinh vé gidy phép lao
dong thi hop déng lao dong la mot tiéu
chi dé xac dinh mot ngudi lao dong
nudc ngoai c6 thude déi teong tham gia
BHXH bat buoc hay khdng. Tuy nhién,
theo quy dinh nay gitra phap luat BHXH
va phép luat vé Lao dong c6 diém chua
tuong dong. Cuy thé:

Thet nhdt, thoi han cua hop dong lao
dong gitra doanh nghiép va nguoi lao
dong nudc ngoai dugc quy dinh trong
Bo luat Lao dong nam 2019 va cac van
ban huéng dan thi hanh. Theo do, truong
hop nguoi lao dong nude ngoai lam viéc
theo hinh thirc hop dong lao dong thi sau
khi ngudi lao dong nudce ngoai dugc cap
gidy phép lao dong, nguoi sir dung lao
dong va nguoi lao dong nude ngoai phai
ky két hop ddng lao dong bang vian ban
theo quy dinh cta phép luat lao dong
Viét Nam trudc ngay du kién lam viéc
cho nguoi st dung lao dong'®. Bdng
thoi, thoi han cua hop dong lao dong doi
V&1 nguoi lao dong nudc ngoai lam viéc
tai Viét Nam khong dugc vuot qué thoi
han cua gidy phép lao dong. Khi str dung
nguoi lao dong nudc ngoai lam viéc tai
Viét Nam, hai bén c6 thé thoa thuan co
thé giao két nhiéu lan hop dong lao dong
x4c dinh thoi han't, Va thoi han téi da

10 Chinh phii, 2020. Nghi dinh s6 152/2020/ND-CP,
ngay 30/12/2020 quy dinh vé nguoi lao déng nudée
ngoai lam viéc tai Viét Nam va tuyén dung, qudn Iy
nguoi lao dong Viét Nam lam viéc cho 16 chire, cda
nhdn nuwdc ngoai tai Viét Nam, khoadan 3 Piéull.

W Ouéce hoi, 2019. 86 45/2019/QHI14, ngay
20/11/2019, Bo ludt Lao dong, khoan 2 Piéu 151.
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cua cua gidy phép lao dong 1a 02 nim2.

Nhu vay, thoi han téi da d6i véi thoi han
hop ddng lao dong giira doanh nghiép
Viét Nam va lao dong nudc ngoai la 24
thang vi thoi han téi da cua gidy phép
lao dong 1a 02 nam (thoi han hop dbng
lao dong khong vuot qua thoi han tbi da
duoc cap trong gidy phép lao dong).

Tuy nhién theo quy dinh tai Bo luat
Lao dong nam 2019 quy dinh c0 hai loai
hop dong lao dong: (1) Hop dong lao
dong khong xac dinh thoi han 1a hop
déng ma trong d6 hai bén khéng xac
dinh thoi han, thoi diém cham dat hiéu
lyc cua hop dong; (2) Hop dong lao
dong xac dinh thoi han 1a hop ddng ma
trong do hai bén xac dinh thoi han, thoi
diém cham dut hiéu lyc cua hop dong
trong thoi gian khong qua 36 thang ke tir
thoi diém c6 hiéu lyc cua hop dong.13

Nhu vay, theo phéap luat BHXH, khi
xem xét vé tiéu chi hop dong lao dong
thi ngudi lao dong nudc ngodi thudce doi
trgng tham gia BHXH bit budc khi co
“hgp dong lao dong khong xac dinh thoi
han, hop dong lao dong xac dinh thoi
han tir da 01 nam trd 1€n véi nguoi su
dung lao dong tai Viét Nam”*. Trong
trrong hop nguoi nudc ngoai lao dong
tai Viét Nam ky két hop dong lao dong

2 Quéc héi, 2019. S6 45/2019/QH14, ngay
20/11/2019, B ludt Lao dong, Diéu 155.

B Quoc hoi, 2019. S6 45/2019/QHI14, ngay
20/11/2019, B¢ ludt Lao dong, khoan 1 Diéu 20.

Y Chinh phii, 2018. Nghi dinh s6 143/2018/ND-CP
ngay 15/10/2018 quy dinh chi tiét Ludt Bdo hiém xd
hoi va Ludt an toan, vé sinh lao dong vé bdo hiém xa
bt bugc doi véi nguoi lao dong la cong dan nueée
ngoai lam viéc tai Viét Nam, khoan 1 Piéu 2.
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thoi han dudi 01 ndm s& khong dugc
tham gia BHXH bat budc.

Do d6, truong hop phap luat vé
BHXH quy dinh ti€u chi ngudi nudc
ngoai thudc truong hgp tham gia BHXH
khi c6 “hgp dong khong xac dinh thoi
han” la chua phu hop véi quy dinh cia
Bo luat Lao dong nam 2019, vi nguoi
nuéc ngodi chi co thé ky hop dong lao
dong c6 thoi han téi da 1a 02 nam (24
thang) theo thoi han tbi da cua gidy phép
lao dong.

Ther hai, c6 su khac biét vé thoi han
hop dong khi tham gia BHXH cua nguoi
lao dong la cong dan Viét Nam va nguoi
nudc ngoai.

Poi Véi nguoi lao dong 1a cdng dan
Vigt Nam, theo quy dinh cua Luat
BHXH nam 2006, nguoi lao dong tham
gia BHXH biat budc la cong dan Viét
Nam, 1am viéc theo hop dong lao dong
c6 thoi han tir da 03 thang troé 1én. Theo
d6, nguoi lam viéc theo hop ddng lao
dong thoi han dudi 03 thang va lao dong
tu do khdng thuoc ddi twong tham gia
BHXH bit budc. B mo rong d6i tuong
tham gia BHXH bit budc, Luat BHXH
nam 2014 da b6 sung thém nhom ngudi
lao dong lam viéc theo hop dong lao
dong thoi han tir di 01 thang dén dudi
03 thang, ap dung tir ngay 01/01/2018.%°
Nhu vay, theo Luat BHXH nam 2014 da
mé rong d6i tuong duoc tham gia
BHXH bit budc, ngudi lao dong c6 hop
dong lao dong tir da 01 thang tro [én thi
thudc ddi tuong tham gia BHXH bat

15 Quéc héi, 2014. S6 58/2014/QH]13, ngay
20/11/2014, Ludt Bdo hiém xd héi, diém b khoan 1
DPiéu 2 va khodan 1 Piéu 124.
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budc. Viéc mé rong dbi twong tham gia
BHXH khong chi glup cho quy BHXH
c6 thé gia ting ngudn thu tir viéc doi
tugng nguoi lao dong tham gia BHXH
ting 1én dang ké ma con han ché duoc
tinh trang ky hop dong lao dong lap lai
nhiéu hop ddng c6 thoi han dudi 03
thang dé khong tham gia BHXH trong
cac loai hinh doanh nghiép. Pay la mot
nguyén nhan cot 16i trong viéc bd sung
d6i twong tham gia BHXH cua nha lam
luat.

Poi Véi nguoi lao dong medc ngoai,
khi xét theo yéu t6 hop dong lao dong
thi ngudi lao dong nudc ngoai giao két
véi ngudi sir dung lao dong Viét Nam la
hop dong lao dong khong xac dinh thoi
han va hop dong lao dong xac dinh thoi
han tir di 01 nam tro 18n s& thude doi
turgng tham gia BHXH bt budc tai Viét
Nam. Nhiing truong hop ma nguoi lao
dong nudc ngoai giao két hop dong lao
dong dudi 01 ndam véi nguoi su dung lao
dong Viét Nam s& khong thudc dbi
tugng tham gia BHXH bat budc.

Nhu vay, khong c6 sy théng nhat doi
Vi quy dinh vé dbi twong tham gia
BHXH bat budc giita ngudi lao dong
Viét Nam (ngudi lao dong cé hop dong
lao dong tir 01 thang tro 1€n) va nguoi
lao dong la ngudi nuwdc ngoai (nguoi lao
dong c6 hop dong lao dong tir du 12
thang tro 1€n).

Thir ba, tinh trang doanh nghiép dé
lach luat dé khong tham gia BHXH bat
budc cho nguoi lao dong nudc ngoai
trong trudng hop ky hop déng lao dong
duai 12 thang.
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Khi &p dung vao thyc té, cac co quan
BHXH da tuan thu quy dinh thoi han
hop dong lao dong tir du 12 thang tro 1én
dé xac dinh ddi twong tham gia BHXH
bt budc ddi véi ngudi lao dong nuée
ngoai. Quy dinh nay co thé la ké ho dé
cac doanh nghiép cé tinh lach luat ma
loai trir nguoi lao dong nudc ngoai ra
khoi hé théng BHXH. Cac doanh nghiép
c¢6 tinh né quy dinh phép luat dé khong
tham gia BHXH cho nguoi lao dong
nuéc ngoai. Ma cu thé la cac doanh
nghiép loi dung quy dinh nay dé giao két
nhiéu hop dong lao dong xac dinh thoi
han dudi 12 thang thay cho hop dong lao
dong xac dinh thoi han tir da 12 tro 1€n
dé hop thtrc hoa viéc loai trir nguoi lao
dong nudc ngoai ra khoi dbi tugng tham
gia BHXH.

Khi tham gia BHXH bit budc, ngudi
lao dong s& duoc thu huang quyén loi tir
cac ché ¢ ma hinh thac BHXH nay
mang lai. D6 1a, cac ché @6 6m dau, thai
san, tai nan lao dong, bénh nghé
nghiép,.... Do d06, khi nguoi lao dong
nudc ngoai lam viéc cho doanh nghiép
Viét Nam véi hinh thac hop dong lao
dong co thoi han dudgi 12 thang thi ho
khong thude d6i tuong tham gia BHXH
bat buoc nén trong thoi gian nay, néu
nguoi lao dong nudc ngoai gap phai
nhitng rai ro, bat hanh nhu ém dau, tai
nan, chim soc con 6m dau,... thi nguoi
lao dong nudc ngoai sé khong dugc bu
dap mot phan thu nhap tir quy BHXH
khi ho bi mat hoac giam thu nhap. Pay
la thi¢t thoi cia nhom nguoi lao dong
nudc ngoai so voi nhom nguoi lao dong
Viét Nam.
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2.2.3. Vé pham vi tham gia bdo hiém
xd hji

Piéu 2 Luat BHXH nim 2014 quy
dinh nguoi lao dong Viét Nam co thé
tham gia BHXH duéi hai hinh thuc:
BHXH bét buoc va BHXH tu nguyén.
BHXH bit buéc gdm niam ché do: ém
dau; thai san; tai nan lao dong, bénh
nghé nghiép, huu tri va tir tuat. BHXH
tu nguyén c6 hai ché do: huu tri va tor
tuat.'6

T nhitng co s trén cho thay, theo
phap luat BHXH hién nay, ngudi nudc
ngoai chi duoc tham gia BHXH bat bugc
ma khong dugc tham gia BHXH tu
nguyén. Viéc gidi han nguoi lao dong
nuéc ngoai chi tham gia BHXH bit budc
la chua phu hop véi tinh hinh hoi nhap
qudc té hién nay.

2.2.4. Vé ché dé thai sin

Véi mic trg cap doi véi lao dong nir
sinh con hoac nguoi lao dong nhan nudi
con nudi dudi 06 thang tudi thi duoc tro
cdp mét 1an cho mdi con bang 02 lan
muc luong co sé tai thang lao dong nix
sinh con hoac thang nguodi lao dong
nhan nuéi con nudi. Truong hgp sinh
con nhung chi c6 cha tham gia BHXH
thi cha duoc tro cap mot lan bang 02 lan
muc luong co s tai thang sinh con cho
moi con.’

Tuy nhién, tai diém a khoan 3 Diéu 7,
Nghi dinh so 143/2018/Nb-CP, quy
dinh m&rc huong ché do thai san bao

16 Quoc hoi, 2014. S6 58/2014/QH13, ngay
20/11/2014, Ludt Bdo hiém xda héi, Piéu 4.

7 Quéc héi, 2014. S6 58/2014/QH]13, ngay
20/11/2014, Ludt Bdo hiém xa héi, Diéu 38.
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gom ddi tuong 1a: “Lao d6ng nit sinh
con, nguoi lao dong nhan nudi con nudi
duoc huong trg cap mot lan theo quy
dinh tai Diéu 38 cua Luat BHXH”.

Nhu vay, quy dinh nay chi nhic dén
lao dong nit 1a nguoi ngudc ngoai sinh
con, ngudi lao dong nhan nudi con nudi
ma khong c6 dé& cap dén truong hop
huéng BHXH cua nguoi lao dong nam
la nguoi nude ngoai dang tham gia dong
BHXH c0 vo sinh con. Tur cac quy dinh
trén cho thay rang ché do trg cap thai
san mot lan d6i véi lao dong nam la
nguoi nudc ngoai khi vg sinh con va
nguol Vo khong tham gia BHXH chua
duge quy dinh ré rang trong Nghi dinh
s6 143/2018/ND-CP.

Truong hop nay con co céch hiéu
khac nhau khi &p dung vao thuc té. Cu
thé:

Thit nhat, chi lao dong nir 1a nguoi
nudc ngoai sinh con, nguoi lao dong la
nguoi nudc ngoai nhan nubi con nudi
duoc huong tro cdp mot lan do diém a
khoan 3 Diéu 7, Nghi dinh sb
143/2018/ND-CP khong c6 dé cap dén
lao dong nam la ngudi nudc ngoai dugc
huong tro cap thai san mot lan khi vo
sinh con.

Thu hai, lao dong nir sinh con, nguoi
lao dong nhan nudéi con nudi dugc
huong tro cap mot 1an theo muc tro cap
duoc quy dinh tai Piéu 38 cua Luat
BHXH, trong truong hop lao dong ni
sinh con nhung chi c0 cha tham gia
BHXH thi cha duoc tro cdp mot lan
bang 02 lan muc lwong co s& tai thang
sinh con cho mdi con.
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Quy dinh tai diém a khoan 3 Diéu 7
Nghi dinh s6 143/2018/NB-CP trong
qué trinh thuc hién c6 nhiéu hon mot
cach hiéu s& gay kho khin, ling ting
cho doanh nghiép va ca co quan thuc thi
BHXH, dan dén quyén thu huong tro
cdp BHXH cua nguoi lao dong khéng
duoc giai quyét kip thoi.

2.2.5. Vé ché dé hwu tri

Diéu kién huong ché d6 huu tri doi
Vi nguoi lao dong nude ngoai dugc quy
dinh tai khoan 1 Biéu 9 Nghi dinh sé
143/2018/ND-CP: “Nguoi lao dong quy
dinh tai khoan 1 Piéu 2 caa Nghi dinh
nay dugc huong luong huu khi dap ung
diéu kién huong lwong huu theo quy
dinh tai khoin 1 Diéu 54 cua Luat
BHXH va Diéu 6 cua Nghi dinh sb
115/2015/ND-CP ngay 11/11/2015 cua
Chinh phu quy dinh chi tiét mot s6 diéu
cia Luat BHXH vé BHXH bat budc”.
Theo d6 nguoi lao dong nudc ngoai khi
nghi viéc co du 20 nim dong BHXH bt
bugc tro 1én thi duge huong luong huu
néu thuoc maot trong cac truong hop sau
day:

- Nam ¢t 60 tudi, nit da 55 tuoi;

- Nam tir da 55 tuoi dén du 60 tudi,
nir tir di 50 tudi dén du 55 tudi va co da
15 ndm lam nghé hodc cbng viéc ning
nhoc, doc hai, nguy hiém hoic dic biét
nang nhoc, doc hai, nguy hiém thudc
danh muyc do B9 Lao dong - Thuong
binh va Xa hoi, Bo Y té ban hanh hoic
c¢6 di 15 nam lam viéc & noi cé phy cap
khu vuc hé s6 0,7 tré Ién;

- Nguoi lao dong tir da 50 tudi tro 18n
khi nghi viéc va c6 du 20 nam dong
BHXH tro 1én ma trong d6 c6 da 15 nam
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lam cong viéc khai thac than trong ham
10 dugc huong lwong huu theo quy dinh
tai diém c khoan 1 Diéu 54 cua Luat
BHXH. Cong viéc khai thac than trong
ham 10 do Bo truéng Bo Lao dong -
Thuong binh va Xa hdi quy dinh;

- Ngudi lao dong bi nhiém HIV/AIDS
do tai nan rai ro nghé nghiép trong khi
thuc hién nhiém vu duoc giao, da dong
BHXH tor du 20 nam tro 1én thi duoc
huong luong huu.

Tt khi Bo luat Lao dong nam 2019 c6
hiéu luc thi hanh tor ngay 01/01/2021,
tudi nghi huu cia ngudi lao dong trong
diéu kién lao dong binh thuong duoc
diéu chinh theo 16 trinh cho dén khi du
62 tudi dbi véi lao dong nam vao nim
2028 va du 60 tudi ddi véi lao dong nir
vao nam 2035. K& tir ndm 2021, tudi
nghi huu ciia nguoi lao dong trong dicu
Kién lao dong binh thuong 1a da 60 tuoi
03 thang ddi vai lao dong nam va du 55
tudi 04 thang ddi véi lao dong nir; sau
d6, cir mdi nam ting thém 03 thang doi
V6i lao dong nam va 04 thang ddi Voi
lao dong nix.18

Do d6, dé dugc huong ché do huu tri,
nguoi lao dong nudc ngoai ngoai viéc
dap Gmg du diéu kién vé thoi gian cong
tac, it nhat 1a 20 nim dong BHXH thi
nguoi lao dong nude ngoai con dap ung
diéu kién vé tudi doi. Nguoi lao dong
nuéc ngoai chi duoc huong ché do huu
tri khi da tudi nghi huu theo quy dinh va
khong cé truong hop nguoi lao dong la
cong dan nudc ngoai nghi huu som do

8 Quéc hgi, 2019. S6 45/2019/QH14, ngay
20/11/2019, Bg ludt Lao déng, khoan 2 Piéu 169.
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suy giam kha niang lao dong®. Day la
diém khac biét trong ché do huu tri gitra
nguoi lao dong la cdng dan Viét Nam va
ngudi lao dong la cong dan nudc ngoai.

Phap luat BHXH vé ché do huu tri co
quy dinh khac biét gitta nguoi lao dong
nudc ngoai va nguoi lao dong Viét Nam.
Trong khi nguoi lao dong Viét Nam co
thé lya chon nghi huu dung tudi hoic co
thé lwa chon nghi huu trudc tudi do bi
suy giam kha nang lao dong nhung
ngudi lao dong nudc ngoai chi co thé
nghi huu ding tudi quy dinh. Cu thé
nguoi lao dong Viét Nam khi strc khoe
bi suy giam, khong con dap tng diéu
Kién lam viéc ma c6 du 20 nam dong
BHXH tré 1én (trong d6 c6 it nhét 20
nam déong BHXH bét budc) dugce husng
lwong huu véi mac thdp hon so Vi
ngudi du diéu kién huong lwong huu
dung tudi. Truong hop ngudi lao dong
Viét Nam khi bi suy giam kha nang lao
dong tir 61% dén dudi 81% s& nghi huu
vé6i tudi nghi huu thip hon ti da 5 tudi
S0 Véi tudi nghi huu ciia nguoi lao dong
trong diéu Kién binh thuong. Khi nguoi
lao dong Viét Nam bi suy giam kha nang
lao dong tir 81% tro 1én sé nghi huu véi
tudi nghi huu thap hon téi da 10 tudi so
VGi tudi nghi huu ciia ngudi lao dong
trong diéu Kién binh thuong. Tham chi
ngudi lao dong Viét Nam cd thé nghi
huu khong tinh dén diéu kién vé tudi
doi, chi can dap ung diéu kién vé thoi
gian tham gia BHXH bt budc 1a 20 nim
tro 1én, trong d6 c6 du 15 nam trd 1én

9 B Y té, 2017. Thong tw s6 56/2017/TT-BYT ngay
29/12/2017 quy dinh chi tiét thi hanh Ludt Béio hiém
Xa hoi va Ludt An toan vé sinh lao dong thudc linh
vuc Y 6.
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lam nghé, cong viéc dic biét nang nhoc,
doc hai, nguy hiém thudc danh muc do
Bo Lao dong - Thuong binh va Xa hoi
ban hanh va bi suy giam kha nang lao
dong tr 61% tro 1én.2°

Mit khéc, thué thu nhap c& nhan Ia
mot khoan thué dic thu danh vao nhiing
ngudi lao dong cd thu nhap chiu thué.
Nghia vu thué ndy ap dung déi véi
ngudi Viét Nam ¢ hop dong lao dong
tr 03 thang tro 1én va ciing khong loai
trir nhiing nguoi lao dong nudc ngoai
lam viéc tai Viét Nam, boi can ¢t Diéu 1
Nghi quyét 954/2020/UBTVQH14% va
Piéu 9 Thong tu 111/2013/TT-BTC,%?
ngudi nudc ngoai ky hop dong lao dong
tir 03 thang tro 18n thi chi phai nop thué
thu nhap ca nhan néu c6 thu nhap tur tién
luong, tién cong trén 11 triéu
ddng/thang véi diéu diéu kién khong co
nguoi phu thugc.

Tu nhitng phan tich trén cho thay
phap luat BHXH vé ché do huu tri c6
quy dinh khac biét gitta nguoi lao dong

0 Ouée héi, 2019. S6 45/2019/0QH14, ngay
20/11/2019, B ludt Lao ddng, diém b khoan 1 Piéu
219.

2L Uy ban Thirong vu Quoc héi, 2020. Nghi quyét s6
954/2020/UBTVQH14, ngay 02/6/2020 diéu chinh
mike giam triv gia canh ciia thué thu nhdp cd nhan,
Diéu 1.

22 B4 Tai chinh, 2013. Théng tw s6 111/2013/TT-
BTC, ngay 15/8/2013 hwéng dan thyc hién Ludt
Thué thu nhép cé nhan, Ludt sita doi, bé sung mét s6
diéu cua Ludt Thué thu nhdp ca nhan va Ngh; dinh
6 65/2013/NP-CP cia Chinh phi quy dinh chi tiét
mét so diéu cua Ludt Thué thu nhédp c& nhan va Ludt
sira doi, bé sung mét sé dieu cua Lugt Thué thu nhdp
cé nhan
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nude ngoai va nguoi lao dong Viét Nam.
Trong khi ca hai nhom nguoi cung la
chu thé tham gia BHXH bét budc véi
cung ti Ié trich nop BHXH hang thang la
8% muc tién lvong thang ddi véi ngudi
lao dong, 14% mirc tién lwong thang doi
v6i nguoi st dung lao dong; dong thoi
cuing mic chiu thué thu nhap c& nhan thi
ngudi lao dong nudc ngoai chi dugc vé
huu khi déng tudi nghi huu theo quy
dinh nhung nguoi lao dong Viét Nam
ngoai viéc dugc vé huu khi ding tudi
nghi huu theo quy dinh hoac khi suc
khoe khong dap ung diéu kién lam viéc
ma bi suy giam kha nang lao dong tu
61% trg 1én thi co thé nghi huu trudc
tu6i.® Quy dinh nay di vi pham nguyén
tac binh dang trong dbi xir duoc néu tai
Tuyén ngon quéc té nhan quyen duoc
Pai hoi dong Lién hop quéc thdng qua
ngay 10/12/1984. D6 1a, tai Piéu 1: Moi
nguoi sinh ra déu duogc ty do va binh
dang vé nhan pham va cac quyén; Piéu
7: Moi ngudi déu binh dang trudc phap
luat va dugc phap luat bao vé mot cach
binh dang ma khong c6 bat ky sy phan
biét ndo. Moi ngudi déu cd quyén dugc
bao vé mot cach binh dang chéng lai bat
Ky su phan biét dbi xir nao vi pham ban
Tuyén ngdn nay va chdong lai bat ky su
kich dong phan biét d6i xir nao nhu vay.

B Oudc hoi, 2014. S6 58/2014/QH13, ngdy
20/11/2014, Ludt Bao hiém xa héi, Diéu 85 va Piéu
86 Ludt Bao hiém xd hi nam 2014, vé ti 1¢ déng bao
hiém xd hoi doi véi nguoi lao dong Viét Nam va
Chinh phu, 2018. Nghi dinh sé 143/2018/NP-CP
ngay 15/10/2018 quy dinh chi tiét Ludt Bdo hiém xd
hoi va Ludt an toan, vé sinh lao dong vé bdo hiém xa
bt bugc doi véi nguoi lao dong la cong dan nueée
ngoai lam viéc tai Viét Nam Piéu 12 va Diéu 13 vé
Ti l¢ dong bao hiém xd hoi déi véi nguoi lao dong
nuwoc ngoai.
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Nguyén tic dbi xir binh dang trong viéc
thuc hién phap luat BHXH dugc hiéu
viéc ap dung chinh sach BHXH cua mét
qUOc gia ddi véi lao dong cua minh nhu
thé nao thi duoc khuyén nghi ap dung
d6i véi lao dong nudc ngoai twong tur
nhu vay.

2.3 Gidi phap hoan thién quy dinh
phap luat vé bao hiém xi hdi cho
ngwoi nwdédc ngoai lao dong tai Viét
Nam

Vé gidy phép lao déng: Kién nghi sira
doi, bd sung quy dinh trudng hop ngudi
nudc ngoadi két hén véi nguoi Viét Nam,
sinh séng trén lanh tho Viét Nam, 1am
viéc theo hinh thicc hop déng lao dong
cling thudc dbi twong tham gia BHXH
bat budc khi dap ung diéu kién co giay
phép lao dong theo quy dinh tai khoan 1
biéu 2, Nghi dinh s6 143/2018/ND-CP
ngay 15/10/2018 cua Chinh phu quy
dinh chi tiét luat BHXH va luat an toan,
vé sinh lao dong vé BHXH bt budc dbi
Vo1 nguoi lao dong la cong dan nudc
ngoai 1am viéc tai Viét Nam nham: (1)
Pé d¢am bao quyén loi BHXH cia nguoi
lao dong nudc ngoai két hon véi ngudi
Viét Nam dugc thuc hién mot cach day
da; (2) Viéc xac dinh nguoi lao dong
nuéc ngoai thude déi tuong tham gia
BHXH bit budc duoc thuc hién thong
nhat giita cac co quan BHXH trén toan
qudc; (3) Bé phap luat BHXH phu hop
véi phép luat lao dong.

Vé hop dong lao déng: Quy dinh vé
dbi tugng nguoi lao dong nudc ngoai
tham gia BHXH bit budc cua phép luat
vé BHXH d6i véi truong hop ngudi nay
ky “hop dong lao déng khéng xdc dinh
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thoi han, hop dong lao déng xdc dinh
thoi han ter du 01 nam tro 1én voi nguoi
su dung lao dong tai Viét Nam” thi trong
d6 quy dinh vé “hop ddéng khong xéc
dinh thoi han” 1a chua phu hop véi thuc
tlen ap dung phap luat. T 1y do trén, dé
Xuat bo cum tir quy dinh vé “hop ddng
khong xac dinh thoi han” cta nguoi lao
dong nudc ngoai dbi voi phap luat vé
BHXH. Pong thoi, dé thong nhat voi
nhom nguoi lao dong Viét Nam va dam
bao nguoi lao dong nudc ngoai dugc bao
vé trudc nhitng rai ro c6 thé phat sinh
trong khoang thoi gian dau lam viéc tai
Viét Nam thi nhém nguoi lao dong nudc
ngoai nén duoc tham gia BHXH bat
budc khi c6 hop dong lao dong tir 01
thang trg 1én. Ngoai ra, ddi voi céc
doanh nghiép cb tinh lach luat dé hop
thuc hda viéc khéng tham gia BHXH
cho nguoi lao dong nudc ngoai bang
cach ky cac hop dong lao dong khong
xac dinh thoi han nhu 06 thang, 09
thang, 11 thang thi khoang thoi gian
dudi 01 nam nay 1a qua du dé cac doanh
nghiép cd thé thuc hién lai mot quy trinh
ky hop dong lao dong méi véi ngudi lao
dong nudc ngoai. Néu sira doi quy dinh
dbi tuong tham gia BHXH theo hudng
cho phép nguoi lao dong nudc ngoai ky
hop dong lao dong tir 01 thang tro 18n
duoc tham gia BHXH bt bugc thay vi
tr 01 nam nhu hién nay thi doanh
nghiép khdng thé lgi dung k& ho quy
dinh nay dé khong tham gia BHXH bat
budc cho nguoi nudc ngoai.

Vé pham vi tham gia bao hiém x& hgi:
Can ¢ quy dinh cu thé vé viéc nguoi lao
dong nude ngoai 1a dbi twong tham gia
BHXH tu nguyén. Nguoi lao dong nudc
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ngoai ¢ quyén khdng bi phan biét ddi
Xt trong hudng an sinh xa hoi, cu thé 1a
quyén tham gia, thu huong cac ché do
BHXH vi ghi nhan trong Tuyén ngbén
quéc té nhan quyén nim 1948: “Moi
ngudi déu binh ding trudc phap luat va
duoc phap luat bao vé binh dang khong
ky thi. Moi ngudi déu dugc bao vé
chéng lai moi ky thi hay xdi giuc ky thi
trdi v6i Tuyén ngdén nay”* hay theo
Cong wéc qudc té co ban vé quyén con
nguoi ghi nhan nguoi lao dong di trd
hodc cac thanh vién gia dinh ho c0
quyén duoc huong tai quéc gia noi co
viéc 1am su ddi xir nhu danh cho nhiing
cbng dan trong chirng muc 1a ho dap tng
dugc nhitng yéu Céu dugc quy dinh
trong phap luat cua quéc gia do Va trong
cac diéu udc song va da phuong.?

Vé ché dg thai san: Can c¢6 van ban
huéng dan chi tiét ché do tro cap thai
san mot lan cho lao dong nam nguoi
nudc ngoai khi vg sinh con va khéng
tham gia BHXH vi quy dinh hién hanh
(Nghi dinh 143/2018/ND-CP) chua 1o
rang, dan dén nhiéu cach hiéu khac
nhau, gay kho khan cho doanh nghiép va
co quan BHXH trong viéc thuc hién va
sau gan 3 nam thuc hién, van chua co
thong tu hudng dan.

Vé ché do huu tri: Hién tai, luat
BHXH chi quy dinh nguoi lao dong Viét
Nam duogc nghi huu sém do suy giam
kha nang lao dong tir 61% trd 1én. Trong

2 Pai Hoi dong Lién Hop Quéc, 1948. Tuyén ngon
Quéc té Nhin quyén.

5 Pai Hoi dong Lien Hop Quoc 1990. Céng woc
Qudc té vé Bdo vé quyén cua tat ca nhitng nguoi lao

dong di tri va cac thanh vién gia dinh ho, ngay
18/12/1990, Piéu 27
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khi d6, nguoi lao dong nudc ngoai
khong duoc huong ché do nay, dan dén
bat binh dang trong viéc thuc hién phap
luat BHXH. Vi vay, can c6 quy dinh cu
thé vé& viéc nguoi lao déng nudc ngoai
duoc nghi huu trudc tudi do suy giam
kha nang lao dong.

3. KET LUAN

BHXH la mot trong nhitng b phan
cha chdt ddi véi an sinh xa hoi cia mot
quéc gia. Khong chi bao vé quyén loi
cta nguoi lao dong Viét Nam ma con
huéng dén bao vé quyén loi cua ngudi
lao dong nudc ngoai dang lao dong hop
phap, ngudn nhan luc chat lugng cao,
tao sitc manh tong hop dé phat trién nén
kinh té dit nudc. Ngoai ra, trong boi
canh toan cau héa, nguoi lao dong di cu,
thay d6i noi lam viéc dang ngay cang tro
nén phd bién gifra cac quéc gia. Thuc té
nay doi hoi hé thdng an sinh x& hoi ¢ céc
nudc can cd sy thay doi nhat dinh, ting
cuong hon nita sy hgp tac song phuong
va da phuong vé thuc hién chinh sach
BHXH cho nguoi lao dong di cu.?® Viéc
ky két cac hiép dinh song phuong, da
phuong vé BHXH khéng chi dao dam
quyén loi cia ngudi lao dong nudc
ngoai khi dén 1am viéc ¢ Viét Nam ma
ca nguoi lao dong Viét Nam di lam viéc
¢ nudc ngoai. Nghién ctru da phan tich
nhitng van dé Iy luan co ban, thuc trang
phap luat vé BHXH &p dung dbi voi
nguoi lao dong nudc ngoai lam viéc tai
Viét Nam, dong thoi dua ra nhiing kién
nghi hoan thién cac quy dinh cua phap
luat BHXH vé gidy phép lao dong, hop

% Mai Tram, 2019. Bdo dam an sinh xd hgi Lao
dong di cu trong boi canh toan cau héa. Tap chi Bao
hiém xd hoi. Ky 02 thang 3/2019, tr. 38.
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dong lao dong, pham vi tham gia bao
hiém xa hoi, ché do thai san. ché dé huu
tri.
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ABSTRACT

Social insurance is a key component of a country's social security system. It not only
protects the rights of Viethamese workers but also aims to protect the rights of foreign
workers who are legally working in the country, contributing high-quality human resources
and contributing to a combined force to develop the national economy. This research aims
to clarify theoretical issues and legal regulations; assess their practical application, and
identify the shortcomings of legal regulations to propose recommendations for improving
the legal framework on social insurance applicable to foreign workers working in Vietnam.
The results showed that there are five shortcomings in the issue of social insurance for
foreign workers. The author also proposes some recommendations to improve the legal
regulations on social insurance applicable to foreign workers, specifically those related to:
work permits, labor contracts, scope of social insurance participation, maternity benefits,
and retirement benefits

Keywords: Foreign employee, law, labor, social insurance, Vietnam
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